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The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287,
50 L.Ed. 499.
413 U.S. 919, 93 S.Ct. 3056, 37 L.Ed.2d 1040 (1973).
The Krause complaint states that the plaintiff is a citizen of Pennsylvania and expressly invokes federal diversity
jurisdiction under 28 U.S.C. s 1332. The Miller complaint states that the plaintiff is a citizen of New York. While the
complaint does not specifically refer to jurisdiction under 28 U.S.C. s 1332, it alleges facts which clearly support diversity
jurisdiction App. in No. 72—1318, p. 85. See Fed.Rule Civ.Proc. 8(a)(1).
In the Krause case, the Adjutant General and his assistant also filed brief affidavits. These seem basically directed to
the motion for a change of venue and, in any event, make no substantial contribution to the jurisdictional or immunity
questions.
In England legislative immunity was secured after a long struggle, by the Bill of Rights of 1689: ‘That the Freedom of
Speech, and Debates or Proceedings in Parliament, ought not to be impeached or questioned in any Court or Place out
of Parliament,’ 1 W. & M., Sess. 2, c. 2. See Stockdale v. Hansard, 9 Ad. & E. 1, 113—114, 112 Eng.Rep. 1112, 1155—
1156 (Q.B.1839). The English experience, of course, guided the drafters of our ‘Speech or Debate’ Clause. See Tenney
v. Brandhove, 341 U.S. 367, 372—375, 71 S.Ct. 783, 786—788, 95 L.Ed. 1019 (1951); United States v. Johnson, 383
U.S. 169, 177—178, 181, 86 S.Ct. 749, 753—754, 755—756, 15 L.Ed.2d 681 (1966); United States v. Brewster, 408
U.S. 501, 92 S.Ct. 2531, 33 L.Ed.2d 507 (1972).
In regard to judicial immunity, Holdsworth notes: ‘In the case of courts of record . . . it was held, certainly as early as Edward
III's reign, that a litigant could not go behind the record, in order to make a judge civilly or criminally liable for an abuse of
his jurisdiction.’ 6 W. Holdsworth, A History of English Law 235 (1927). The modern concept owes much to the elaboration
and restatement of Coke and other judges of the sixteenth and early seventeenth centuries. Id., at 234 et seq. See Floyd
v. Barker, 12 Co.Rep. 23, 77 Eng.Rep. 1305 (K.B.1607). The immunity of the Crown has traditionally been of a more
limited nature. Officers of the Crown were at first insulated from responsibility since the King could claim the act as his
own. This absolute insulation was gradually eroded. Statute of Westminster I, 3 Edw. 1, c. 24 (1275) (repealed); Statute of
Westminster II, 13 Edw. 1, c. 13 (1285) (repealed). The development of liability, especially during the times of the Tudors
and Stuarts, was slow; see, e.g., Public Officers Protection Act, 7 Jac. 1, c. 5 (1609) (repealed). With the accession of
William and Mary, the liability of officers saw what Jaffe has termed ‘a most remarkable and significant extension’ in
Ashby v. White, 1 Bro.P.C. 62, 1 Eng.Rep. 417 (H.L.1704), reversing 6 Mod. 45, 87 Eng.Rep. 808 (Q.B.1703). Jaffe,
Suits Against Governments and Officers: Sovereign Immunity, 77 Harv.L.Rev. 1, 14 (1963); A. Dicey, The Law of the
Constitution 193—194 (10th ed. 1959) (footnotes omitted). See generally Barr v. Gatteo, 360 U.S. 564, 79 S.Ct. 1335,
3 L.Ed.2d 1434 (1959). Good-faith performance of a discretionary duty has remained, it seems, a defense. See Jaffe,
Suits Against Governments and Officers: Damage Actions, 77 Harv.L.Rev. 209, 216 (1963). See also Spalding v. Vilas,
161 U.S. 483, 493, 16 S.Ct. 631, 635, 40 L.Ed. 780 et seq. (1896).
Jaffe, Suits Against Governments and Officers: Damage Actions, 77 Harv.L.Rev., at 223.
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Mr. Justice Frankfurter noted in Tenney v. Brandhove, 341 U.S., at 373, 71 S.Ct., at 786: ‘The provision in the United
States Constitution was a reflection of political principles already firmly established in the States. Three State Constitutions
adopted before the Federal Constitution specifically protected the privilege.’ See Coffin v. Coffin, 4 Mass. 1, 27 (1808).
See also Kilbourn v. Thompson, 103 U.S. 168, 202, 26 L.Ed. 377 (1881).
For example, in Floyd v. Barker, supra, Coke emphasized that judges ‘are only to make an account to God and the King’
since a contrary rule ‘would tend to the scandal and subversion of all justice. And those who are the most sincere, would
not be free from continual calumniations . . ..’ 12 Co.Rep., at 25, 77 Eng.Rep., at 1307. See also Yaselli v. Goff, 12 F.2d
396, 399 (CA2 1926), aff'd per curiam, 275 U.S. 503, 48 S.Ct. 155, 72 L.Ed. 395 (1927). In Spalding v. Vilas, 161 U.S.,
at 498, 16 S.Ct., at 637, the Court noted:
‘In exercising the functions of his office, the head of an Executive Department, keeping within the limits of his authority,
should not be under an apprehension that the motives that control his official conduct may, at any time, become the
subject of inquiry in a civil suit for damages. It would seriously cripple the proper and effective administration of public
affairs as entrusted to the executive branch of the government, if he were subjected to any such restraint.’
In Spalding v. Vilas, 161 U.S., at 498, 16 S.Ct., at 637, the Court, after discussing the early principles of judicial immunity
in the country, cf. Randall v. Brigham, 7 Wall. 523, 535, 19 L.Ed. 285 (1869), Bradley v. Fisher, 13 Wall. 335, 20 L.Ed.
646 (1872), and Yates v. Lansing, 5 Johns, 282 (N.Y.1810), noted the similarity in the controlling policy considerations
in the case of high-echelon executive officers and judges:
‘We are of opinion that the same general considerations of public policy and convenience which demand for judges of
courts of superior jurisdiction immunity from civil suits for damages arising from acts done by them in the course of the
performance of their judicial functions, apply to a large extent to official communications made by heads of Executive
Departments when engaged in the discharge of duties imposed upon them by law. The interests of the people require
that due protection be accorded to them in respect of their official acts.’
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