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‘That the governor shall be responsible for the faithful execution of the laws of the United States and of the Territory of
Hawaii within the said Territory, and whenever it becomes necessary he may call upon the commanders of the military
and naval forces of the United States in the Territory of Hawaii, or summon the posse comitatus, or call out the militia
of the Territory to prevent or suppress lawless violence, invasion, insurrection, or rebellion in said Territory, and he may,
in case of rebellion or invasion, or imminent danger thereof, when the public safety requires it, suspend the privilege of
the writ of habeas corpus, or place the Territory or any part thereof, under martial law until communication can be had
with the President and his decision thereon made known.’
The District Court heard much evidence and from it found as follows on this subject: ‘By radio the Governor of Hawaii on
December 7, 1941, notified the President of the United States simply that he had placed the Territory under martial law
and suspended the writ. The President's approval was requested and it was granted by radio on December 8, 1941. Not
until 1943 was the text of the Governor's December 7 proclamation furnished Washington officials, and it is still doubtful
if it has yet been seen by the President.’
In addition, s 3 of a Proclamation of February 8, 1943, which returned some power to the civil authorities, had reserved
a right in the Military Governor to resume any or all of the powers returned to the civilian government. In approving this
Proclamation the President had expressed his confidence that the Military would ‘refrain from exercising * * * authority
over * * * normally civil functions' and his hope that there would ‘be a further restoration of civil authority as and when
the situation permits.’
We do not set out the other grounds of challenge since under the view we take we do not reach them.
The Government points out that since the privilege of the writ was restored and martial law terminated by Presidential
Proclamation on October 24, 1944, No. 2627, petitioners are entitled to their liberty if the military tribunals were without
jurisdiction to try them. We therefore do not pass upon the validity of the order suspending the privilege of habeas corpus
or the power of the military to detain persons under other circumstances and conditions.
Wilkes v. Dinsman, 7 How. 89, 12 L.Ed. 618; Ex parte Reed, 100 U.S. 13, 25 L.Ed. 538; Martin v. Mott, 12 Wheat. 19,
6 L.Ed. 537; In re Grimley, 137 U.S. 147, 11 S.Ct. 54, 34 L.Ed. 636; Johnson v. Sayre, 158 U.S. 109, 15 S.Ct. 773, 39
L.Ed. 914; Carter v. McClaughry, 183 U.S. 365, 22 S.Ct. 181, 46 L.Ed. 236.
Ex parte Gerlach, D.C., 247 F. 616; Ex parte Falls, D.C., 251 F. 415; Ex parte Jochen, D.C., 257 F. 200; Hines v. Mikell,
4 Cir., 259 F. 28. See cases and statutes collected and discussed in Underhill, supra, 12 Cal.L.Rev. 81—98.
Ex parte Quirin, 317 U.S. 1, 63 S.Ct. 1, 87 L.Ed. 3; In the Matter of General Tomoyuki Yamashita, 327 U.S. 1, 66 S.Ct.
340. See 10 U.S.C. ss 1553, 1554, 10 U.S.C.A. ss 1553, 1554. See also cases and statutes collected and discussed
in Underhill, supra, 12 Cal.L.Rev. 81—98.
Cross v. Harrison, 16 How. 164, 14 L.Ed. 889; Leitensdorfer v. Webb, 20 How. 176, 15 L.Ed. 891; The Prize Cases, The
Amy Warwick, 2 Black 635, 17 L.Ed. 459; In re Mrs. Alexander's Cotton, 2 Wall. 404, 17 L.Ed. 915; Ford v. Surget, 97
U.S. 594, 604, 24 L.Ed. 1018; City of New Orleans v. Steamship Co., 20 Wall. 387, 393, 22 L.Ed. 354; Dow v. Johnson,
100 U.S. 158, 166, 25 L.Ed. 632; The Grapeshot, 9 Wall. 129, 19 L.Ed. 651; Mechanics' & Traders' Bank v. Union Bank,
22 Wall. 276, 22 L.Ed. 871. Nor is this a case where violators of military orders are to be tried by regular courts. Cf.
Hirabayashi v. United States, 320 U.S. 81, 63 S.Ct. 1375, 87 L.Ed. 1774.
Moyer v. Peabody, 212 U.S. 78, 29 S.Ct. 235, 53 L.Ed. 410; Ex parte Milligan, 4 Wall. 2, 125, 126, 18 L.Ed. 281; Luther
v. Borden, 7 How. 1, 45, 46, 12 L.Ed. 581; see Sterling v. Constantin, 287 U.S. 378, 400, 53 S.Ct. 190, 196, 77 L.Ed.
375; Fairman, The Law of Martial Rule, Chicago 1943, 209—218.
For discussions of the great contrast of views see the following writings: Fairman, supra, Ch. II; Wiener, A Practical Manual
of Martial Law, Harrisburg 1940, Ch. 1; Military Aid to the Civil Power, Fort Leavenworth 1925, pp. 230—232; Underhill,
Jurisdiction of Military Tribunals in the United States over Civilians, (1924) 12 Cal.L.Rev. 75, 163—178; Ballentine,
Qualified Martial Law (1915) 14 Mich.L.Rev. 102, 203, 204; Max Radin, Martial Law and the State of Siege (1942) 30
Cal.L.Rev. 634.
We point out in this connection that by Section 83 of the Organic Act Congress provided how juries should be constituted
and provided for the drawing of grand juries and for unanimous jury verdicts in criminal cases. 31 Stat. 141, 157, 48
U.S.C.A. s 635.
Government for the Territory of Hawaii, H.Rep.No.305, 56th Cong., 1st Sess., p. 10. In the House, Representative Knox,
the Republican leader for the bill, stated: ‘This bill, in so many words extends the Constitution to Hawaii, so that there has
not been practically a moment of time since the Hawaiian Islands were annexed to the United States that the Constitution
has not been the standard by which all the laws of that country must be measured * * *. The decisions of the Supreme Court
of the United States will be equally operative in Hawaii as in any portion of the United States as to any constitutional rights
which he possesses.’ 33 Cong.Rec. 3800 (1900). See the following decisions of this Court relating to the applicability

14
15
16
17
18

19
20

21

22
1

of the Constitution to United States Territories. Territory of Hawaii v. Mankichi, 190 U.S. 197, 23 S.Ct. 787, 47 L.Ed.
1016; Rassmussen v. United States, 197 U.S. 516, 25 S.Ct. 514, 49 L.Ed. 862; Farrington v. Tokushige, 273 U.S. 284,
47 S.Ct. 406, 71 L.Ed. 646. See also Frank, Ex Parte Milligan v. The Five Companies: Martial Law in Hawaii (1944) 44
Col.L.Rev. 639, 658—660.
3 Chas. 1, c. 1.
Hallam, Constitutional History, c. 3. See also discussions in dissent in Luther v. Borden, 7 How. 1, 48, 63, 12 L.Ed. 581;
In re McDonald, 49 Mont. 454, 468, 143 P. 947, L.R.A.1915B, 988, Ann.Cas.1916A, 1166.
Federal Aid in Domestic Disturbances, Senate Document No. 263, 67th Cong., 2d Sess., 10.
Id. pp. 31, 32. See also on the same subject the dissent in Luther v. Borden, supra, 7 How. at pages 77—81, 12 L.Ed. 581.
This appears from the facts related throughout Senate Document No. 263, 67th Cong., 2d Sess., supra.
After the passing of the Organic Act disturbances in the coal fields of West Virginia, a longshoremen's strike in Galveston
and a packers' strike in Nebraska City, all led to criminal trials of civilians by military tribunals which were upheld by
decisions of state and lower federal courts. State ex rel. Mays v. Brown, 71 W.Va. 519, 77 S.E. 243, 45 L.R.A., N.S.,
996, Ann.Cas.1914C, 1; Ex parte Jones, 71 W.Va. 567, 77 S.E. 1029, 45 L.R.A.,N.S., 1030, Ann.Cas.1914C, 31; United
States ex rel. McMasters v. Wolters, D.C., 268 F. 69; United States ex rel. Seymour v. Fischer, D.C., 280 F. 208. But cf. In
re McDonald, supra, 49 Mont. 454, 143 P. 947, L.R.A.1915B, 988, Ann.Cas.1916A, 1166. All these cases rested on the
ground that the governor's determination of the existence of insurrection conclusively established that all the governor
had done was legal. The basis of these decisions was definitely held erroneous in Sterling v. Constantin, 287 U.S. 378,
53 S.Ct. 190, 77 L.Ed. 375, where this Court said: ‘What are the allowable limits of military discretion, and whether or
not they have been overstepped in a particular case, are judicial questions.’ 287 U.S. at page 401, 53 S.Ct. at page 196,
77 L.Ed. 375. As one commentator puts it this Court ‘has knocked out the prop’ on which these aforementioned cases
rested. Wiener, A Practical Manual of Martial Law, 1940, p. 116.
Senate Document No. 263, 67th Cong., 2d Sess., 190 ff.
Even as late as 1937 when the War Department promulgated regulations concerning the employment of troops in aid
of civil authorities, it was aware of this tradition. A.R. 500-50, 7e stated: ‘* * * Persons not normally subject to military
law, taken into custody by the military forces incident to the use of troops contemplated by these regulations, should
be turned over to the civil authorities. Punishment in such cases belongs to the courts of justice and not to the armed
forces.’ But cf. A.R. 500-50, 8.
In one of these vetoes President Johnson said: ‘The trials having their origin under this bill are to take place without the
intervention of a jury and without any fixed rules of law or evidence. The rules on which offenses are to be ‘heard and
determined’ by the numerous agents are such rules and regulations as the President, through the War Department, shall
prescribe. No previous presentment is required nor any indictment charging the commission of a crime against the laws;
but the trial must proceed on charges and specifications. The punishment will be, not what the law declares, but such as a
court-martial may think proper; and from these arbitrary tribunals there lies no appeal, no writ of error to any of the courts
in which the Constitution of the United States vests exclusively the judicial power of the country.' Messages and Papers
of the Presidents, Richardson, Vol. VI, 399. In another he said: ‘It is plain that the authority here given to the military
officer amounts to absolute despotism. But to make it still more unendurable, the bill provides that it may be delegated
to as many subordinates as he chooses to appoint, for it declares that he shall ‘punish or cause to be punished.’ Such
a power has not been wielded by any monarch in England for more than five hundred years. * * * This broad principle
limits all our functions and applies to all subjects. It protects not only the citizens of States which are within the Union, but
it shields every human being who comes or is brought under our jurisdiction. We have no right to do in one place more
than in another that which the Constitution says we shall not do at all.' Id., pp. 502, 503.
In re McCardle, 6 Wall. 318, 18 L.Ed. 816. See also Warren, The Supreme Court in United States History, Vol. 2, 464, 484.
Admiral Chester W. Nimitz, Commander in Chief of the Pacific Fleet, who assumed naval command in the Territory of
Hawaii December 18, 1941, testified that the Hawaiian area constituted the only base for the Navy in the Pacific ocean
at that time and that throughout the war until the last Japanese carrier was destroyed, a Japanese surprise carrier attack
on the Islands was within the enemy's capabilities. While invasion by sea borne troops in sufficient number to seize
a beach head was not probable, invasion by submarine commando raiders and expionage parties was imminent and
constantly impending. Lieutenant General Robert C. Richardson, Jr., Commanding General of the Central Pacific Area,
who assumed command of the Hawaiian Department on June 1, 1943, testified that the Islands were within the theater
of operations of the Pacific ocean area and that the Islands were the keystone of the defense of the western coast of
our country. He testified that the Japanese fleet in April, 1944, was still capable of making a surprise attack upon Oahu
by the use of air or undersea craft and that Pearl Harbor was the most attractive target for the enemy because it was
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the base of the Pacific fleet. He said that it was likely that Japan would take the risk of launching an attack because of
the attractiveness of the target and the considerable damage that might be inflicted. He pointed out that the probability
of night attacks through the use of submarines and parties sent ashore to attack important installations was increased
by the presence of disloyal individuals among the population of the Islands. The successes of our fleet had not removed
the imminent danger of invasion because these successes made it more imperative for the enemy to repeat its former
invasion of the Islands. He further testified that the discharge of his responsibility for military security required a method
of enforcement of military security regulations which was prompt and subject to his immediate control and anthority and
that under martial law the provost courts provided such a method of enforcement. He testified that a military trial for such
an offense as that of Duncan in attacking the Pearl Harbor Navy Yard sentries was necessary in order to uphold the
authority of military sentries charged with important military duties. He also gave as his opinion that military necessity
required trial of White's offense in a military tribunal in August of 1942 at which time the Japanese successful military
offensive still continued. In addition to the occupation of Hong Kong, the Malay Peninsula, Singapore, the Dutch East
Indies, and bases in New Guinea, the Japanese had successfully occupied our own territories of Guam and Wake which,
with Midway, constituted the Island chain connecting Hawaii with the Philippines which themselves were soon occupied.
The enemy's occupation of the Solomon Islands, including Tulagi and Guadalcanal, gave the enemy advance air and
naval bases for offensive operations against our South Pacific supply line and the north coast of Australia. Biennial Report
of the Chief of Staff of the United States Army to the Secretary of War (1943) 14 (House Doc. 288, 78th Cong., 1st Sess.);
McInnis, The War, Third Year (1942) 238.
Early in May, 1942, one Japanese at tempt to extend enemy control southeastward along the borders of the Coral Sea
with the ultimate objective of an attack on Australia, was repulsed in the Battle of the Coral Sea. The Japanese offensive,
however, continued. In early June the Japanese attempt to occupy Midway Island preliminary to an invasion of Hawaii was
thwarted in the Battle of Midway. At the same time, however, japanese forces occupied our territory of Attu, Agattu and
Kiska in the Aleutian Islands. Biennial Report, supra, p. 30. (These islands were not recovered until May, 1943. Biennial
Report, supra, p. 31). Japanese advances in New Guinea continued during the summer of 1942 and by September,
1942, had forced Allied ground forces back to within 30 miles of Port Moresby, a gateway to Australia. Biennial Report,
supra, p. 14. On August 7 a landing was made on Guadalcanal by United States forces. For a time it did not appear
that the effort to wrest this crucial island from the Japanese could succeed. A strong Japanese attempt to recapture
Guadalcanal was beaten off as late as November 16, 1942. Not until early in 1943 was enemy resistance on Guadalcanal
overcome. Ibid. Even then our forces had only succeeded in checking the enemy's offensive and had not launched their
own offensives or ousted the enemy from any American territory. The American offensive in the Central Pacific did not
begin until a year later with the invasion of the Gilbert Islands in November, 1943, followed by invasion of the Marshall
Islands in January, 1944, and the invasion of the Mariana Islands in July, 1944. Biennial Report of the Chief of Staff of
the United States Army to the Secretary of War (1945) 69. Our forces landed on Guam on July 21 and resistance ceased
on August 10. By that time our forces in the Southwest Pacific under General MacArthur had reduced or by-passed the
enemy's footholds in New Guinea and the way was prepared for the Battle of the Philippines which began with the landing
on Leyte on October 20, 1944. Id., p. 75 et seq. The ‘Battle of the Bulge,’ in the Ardennes, was fought and won at high
cost in December and January, 1944-45. Id., p. 44.
‘Hawaii constitutes the main Pacific outpost of the United States, and accordingly must be regarded as a fortress to
whose defense the entire population of the Islands is committed. Its manpower and its economic resources must be
subject to a single ultimate control.’ General Orders No. 133, by order of the Military Governor of the Territory of Hawaii,
August 31, 1942.
‘Again, in the place where actual military operations are being conducted, the ordinary rights of citizens must yield to
paramount military necessity. This was conceded in Milligan's case (4 Wall. 2, 127, 18 L.Ed. 281), where it was said in
the prevailing opinion:
“If, in foreign invasion or civil war, the courts are actually closed, and it is impossible to administer criminal justice according
to law, then, on the theatre of actual military operations, where war really prevails, there is a necessity to furnish a
substitute for the civil authority, thus overthrown, to preserve the safety of the army and society; and as no power is left
but the military, it is allowed to govern by martial rule until the laws can have their free course.” Address by Hon. Charles
E. Hughes, War Powers Under the Constitution (1917) XLII Reports of American Bar Association 232, 244.
In the present cases the records have incorporated the following testimony of Lt. Gen. Robert C. Richardson, Jr., U.S.A.,
Commanding General of the Central Pacific Area:
‘A. * * * this whole area under the command of the Commander-in-Chief of the Pacific Ocean Area, Admiral Nimitz, is an
active theatre of war, and within that theatre of war is the theatre of operations, of which the Hawaiian Department is a part.
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‘Q. Will you explain what you mean, from the military viewpoint, by the terms ‘active theatre of war’ and ‘theatre of
operations?’ A. Well, an active theatre of war is that area which is or may become actively involved in the conduct of the
war. A theatre of operations is that part of an active war theatre which is needed for the operations either offensively or
defensively, according to the missions assigned or a combination of the missions; and it includes also the administrative
agencies which are necessary for the conduct of those opperations.
‘Q. Is there any military parlance that indicates that portion of the earth's surface where the fighting actually takes place?
A. Yes.
‘Q. What is that called? A. Combat zone.
‘Q. You would not call Hawaii a combat zone? A. Yes, I would, because the theatre of operations or the combat zone
also includes that part assigned to your mission, whether it be offensive or defensive. We are on the defensive mission
here in Oahu, whereas the fleet operates offensively from here, and some of our troops which are based here operate
offensively from this base. But concurrently with its mission as an offensive base, we have a very decided mission here
as a defensive base, and that defensive mission designates or characterizes it as a part of the combat zone.
‘Q. Then a combat zone can be an area where no shooting is going on at all? A. Oh, yes; oh, yes.
‘Q. No real destruction of life or property. A. Absolutely. * * *
‘Q. Well, do you have any term, military term, that precisely fits the place where life and property is actually being destroyed
as a result of organized warfare? A. Yes, the battle.’
‘To the People of Hawaii:
‘The military and naval forces of the Empire of Japan have attacked and attempted to invade these islands.
‘Pursuant to section 67 of the Organic Act of the Territory of Hawaii, approved April 30, 1900, the Governor of Hawaii
has called upon me, as commander of the military forces of the United States in Hawaii, to prevent such invasion; has
suspended the privilege of the writ of habeas corpus; has placed the Territory under martial law; has authorized and
requested me and my subordinates to exercise the powers normally exercised by the governor and by subordinate civil
officers; and has required all persons within the Territory to obey such proclamations, orders, and regulations as I may
issue during the present emergency.
‘I announce to the people of Hawaii, that, in compliance with the above requests of the Governor of Hawaii, I have this
day assumed the position of military governor of Hawaii, and have taken charge of the government of the Territory, of
the preservation of order therein, and of putting these islands in a proper state of defense.
‘All persons within the Territory of Hawaii, whether residents thereof or not whether citizens of the United States or not,
of no matter what race or nationality, are warned that by reason of their presence here they owe during their stay at least
a temporary duty of obedience to the United States, and that they are bound to refrain from giving, by word or deed,
any aid or comfort to the enemies of the United States. Any violation of this duty is treason, and will be punished by
the severest penalties.
‘The troops under my command, in putting down any disorder or rebellion and in preventing any aid to the invader, will
act with such firmaness and vigor and will use such arms as the accomplishment of their tasks may require.
‘The imminence of attack by the enemy and the possibility of invasion make necessary a stricter control of your actions
than would be necessary or proper at other times. I shall therefore shortly publish ordinances governing the conduct of
the people of the Territory with respect to the showing of lights, circulation, meetings, censorship, possession of arms,
ammunition, and explosives, the sale of intoxicating liquors and other subjects.
‘In order to assist in repelling the threatened invasion of our island home, good citizens will cheerfully obey this
proclamation and the ordinances to be published; others will be required to do so. Offenders will be severely punished
by military tribunals or will be held in custody until such time as the civil courts are able to function.
‘Pending further instructions from this headquarters the Hawaii Defense Act and the Proclamations of the Governor of
Hawaii heretofore issued thereunder shall continue in full force and effect.’ (Italics supplied.)
See also the letters of General George C. Marshall, Chief of Staff of September 25 and 27, 1944, to Governor Thomas E.
Dewey, emphasizing the tragic military consequences which at that date would follow disclosure that the United States
had ‘broken’ the Japanese secret message code. Hearings before Joint Committee of Congress to Investigate the Pearl
Harbor Attack, 79th Cong., 2d Sess., Part III, 1128—1133.
Dec. 7, 1941. Governor Poindexter invoked Section 67 of the Hawaiian Organic Act and by proclamation placed the
Territory under martial law; suspended the privilege of the writ of habeas corpus; and delegated to the Commanding
General of the Hawaiian Department of the United States Army not only all of his powers as Governor but also all of
the ‘powers normally exercised by judicial officers * * * of this territory * * * during the present emergency and until the
danger of invasion is removed.’
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Dec. 7, 1941. By radio the Governor of Hawaii notified the President of the United States that he had placed the Territory
under martial law and suspended the writ of habeas corpus.
Dec. 7, 1941. The Commanding General, Walter C. Short, referring specifically to Governor Poindexter's proclamation of
the same date, himself issued a proclamation notifying the people of Hawaii that he had assumed the position of ‘Military
Governor of Hawaii’ and had taken over the government of Hawaii.
Dec. 7, 1941. The Military Governor of Hawaii issued General Orders No. 4 by which he set up a system of military courts
to try civilians for violations of the laws of the United States, the laws of the Territory, and ‘rules, regulations, orders, or
policies' of the military authorities. The procedure prescribed for these miltiary courts was that of special and summary
courts martial.
Dec. 8, 1941. The courts of the Terriroty were closed by the Chief Justice of the Supreme Court of Hawaii under the
direction of the Commanding General.
Dec. 9, 1941. The President approved by radio, the action of the Governor suspending the writ and placing the Territory
under martial law in accordance with the Organic Act of Hawaii.
Dec. 16, 1941. By General Orders No. 29 the complete closing of the courts was partly relaxed. The relaxation affected
only matters not involving jury trials.
Dec. 17, 1941. General Short transferred to General Emmons his powers as Military Governor of Hawaii.
Jan. 27, 1942. The Military Governor, by General Orders No. 57, modified further the restrictions on court proceedings.
By this order the courts of the Territory were authorized to exercise certain of the powers normally exercised by them
during the existence of civil government. With certain exceptions, the courts were restored to their respective functions
prior to martial law, ‘as agents of the Military Governor.’ The criminal courts could not, under the order, summon a grand
jury; and neither the criminal nor civil courts could grant a jury trial, or at any time grant a writ of habeas corpus.
Aug. 31, 1942. General Orders No. 133 extended the jurisdiction of the courts to jury trials. This order stated in Sec. I: ‘*
* * Martial law has been declared and the emergency which called it forth still prevails * * * It is to be understood that the
relaxation herein specified is intended to return to the courts criminal prosecutions and civil litigation to the extent that
war conditions permit. However, this action is experimental in nature and the Military Governor reserves the right further
to limit the jurisdiction of the courts or to close them entirely, if that course shall be necessary.’
Sept. 4, 1942. General Orders No. 135 enumerated the criminal offenses involving crimes against the Government or
related to the war effort, in respect to which the courts were not authorized to exercise jurisdiction.
Feb. 8, 1943. Governor Stainback, who succeeded Governor Poindexter, issued a public proclamation providing that,
although martial law and suspension of the privilege of the writ of habeas corpus were to remain in effect, the Governor
and other civil agencies would resume their respective jurisdictions, including criminal and civil proceedings, except for
criminal proceedings against members of the armed forces and civil suits against them for acts or omissions in the line
of duty and criminal prosecutions for violations of military orders, except as these exceptions might be waived by the
Commanding General in any particular case or class of cases.
Feb. 8, 1943. General Emmons, the Military Governor, issued a public proclamation relinquishing to the Governor and
other civilian officers of the Territory the functions set forth in the Governor's proclamation.
Mar. 10, 1943. General Emmons issued a revised set of General Orders Nos. 1 to 14, and rescinded General Orders
Nos. 1 to 181, issued under prior proclamations. General Orders No. 2 vested provost courts and military commissions
with jurisdiction to try any case involving violations by a civilian of ‘rules, regulations, proclamations, or Orders of the
Military or Naval authorities, or of the Military Governor of the Territory of Hawaii, or of the laws of war,’ and to impose
a fine, imprisonment or both. Maximum punishment was to be confinement at hard labor for five years, or a fine of five
thousand dollars or both.
Oct. 19, 1944. The President issued Proclamation No. 2627 providing that, effective Oct. 24, 1944, the privilege of the writ
of habeas corpus was restored and martial law terminated and directing the Governor to issue a proclamation accordingly.
Oct. 24, 1944. The Governor issued a proclamation which proclaimed that ‘the privilege of the writ of habeas corpus is
restored and that martial law is terminated in the Territory of Hawaii.’
See Footnotes 2 and 6.
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