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I. Introduction
In the fall of 2001, shortly after the terrorist attacks of September 11, the National Security Agency (“NSA”) launched a
secret program to engage in electronic surveillance, without prior judicial authorization, of communications between persons
in other countries and persons inside the United States (the “Terrorist Surveillance Program” or “TSP”).1 *542 Despite the
clear language of the Foreign Intelligence Surveillance Act (“FISA”)2 and of Title 18 of the United States Code3 that no
electronic surveillance was permitted other than that authorized by statute, the President claimed inherent power to conduct
such surveillance. And despite the clear intent of Congress that the President should seek an amendment to FISA to authorize
extraordinary surveillance lasting more than fifteen days during wartime,4 the President did not seek such an amendment and
instead acted unilaterally and in secret. President Bush reauthorized the TSP, again in secret, multiple times, and originally
intended to continue doing so indefinitely.5
The electronic surveillance conducted by the NSA on the orders of the President raised serious constitutional questions
concerning the separation of powers and the scope of protection provided by the warrant requirement of the Fourth
Amendment. These issues quickly became the subject of litigation as several lawsuits were filed to try to enjoin the program
or obtain damages for persons who had been subjected to warrantless electronic surveillance.6 The government moved to
dismiss the suits on the ground that the cases could not be litigated without the disclosure *543 of state secrets.7 The
government then successfully moved to consolidate most of the cases through the multidistrict-litigation panel.8
The government has been remarkably successful at avoiding any definitive resolution of the constitutional issues in this
controversy. At the time of this writing, court decisions have been rendered on some of the preliminary issues raised by the
cases,9 and one district judge has addressed the merits and issued an injunction against the government,10 although that
decision was vacated on appeal on the ground that the plaintiffs did not have standing to challenge the program.11 But it is
unclear when, if ever, the U.S. Supreme Court will confront the question of the President’s power to conduct warrantless
electronic surveillance of foreign threats to national security. By way of comparison, in the case that is the closest parallel
with respect to the constitutional issues, President Harry Truman issued an executive order during the Korean War seizing the
steel mills on April 8, 1952, the suit challenging his actions was argued in the Supreme Court on May 12 and 13, 1952, and
the Court issued its decision concluding the President lacked the power to make the seizure on June 2, 1952.12
Part II of this article provides the history of the Bush administration’s warrantless electronic surveillance after September 11,

2001.
Part III lays out the statutory framework that existed under FISA. It discusses the principal arguments concerning the
question whether the President has inherent power to conduct warrantless electronic surveillance of suspected foreign threats
to national security. This section argues that in the face of Congress’s clear decision that such surveillance required a judicial
warrant, the President had no inherent authority to engage in surveillance without a warrant. The section also discusses and
rejects the government’s argument that the Authorization for the Use of Military Force (“AUMF”), issued by Congress
following September 11, impliedly authorized the TSP.
Part IV discusses the state-secrets privilege and the question whether the judicial branch may entertain challenges to the TSP
in the *544 face of the assertion of that privilege. It argues that the courts must determine the constitutionality of the TSP by
reference to first principles and that state secrets are not essential to that inquiry. This argument is buttressed by the fact that
the Supreme Court has resolved other significant constitutional controversies and that the existence of “state secrets” has not
been a bar to the Court’s ability to resolve bedrock separation-of-powers issues.
Part V discusses the change in the Bush administration’s strategy in January 2007 when it sought and obtained orders from
the Foreign Intelligence Surveillance Court (“FISA Court” or “FISC”) authorizing electronic surveillance that had been
conducted previously through the TSP. It argues that this change did not render moot the legal challenges pending to the TSP.
Part VI addresses the question of the constitutionality of the amendments to FISA that were enacted in August 2007. It
concludes that even as authorized by Congress, warrantless electronic surveillance violates the Fourth Amendment. In
particular, the article rejects the government’s assertion that the special-needs exception to the Fourth Amendment justifies
this surveillance.
The article concludes that warrantless electronic surveillance under the TSP was beyond the President’s powers under Article
II, given Congress’s clear proscription of such surveillance. It further concludes that warrantless electronic surveillance is
beyond the powers of the federal government even with Congressional approval, owing to the warrant requirement of the
Fourth Amendment.
II. The History of the Terrorist Surveillance Program
As part of the TSP,13 NSA targeted for interception “calls . . . [the government has] a reasonable basis to believe involve al
Qaeda or one of its affiliates.”14 NSA also targeted the communications of individuals it deemed suspicious on the basis of
NSA’s belief that the targeted individuals had some unspecified “link” to al Qaeda or unspecified related terrorist
organizations,15 that they belonged to an organization that the *545 government considers to be “affiliated” with al Qaeda,16
that they had provided some unspecified support for al Qaeda,17 or that they “want to kill Americans.”18 Information
collected under the program was sometimes retained and sometimes disseminated.19 The Attorney General refused to specify
the number of Americans whose communications have been or are being intercepted under the TSP.20
NSA intercepted communications under the TSP without obtaining a warrant or judicial authorization.21 Apparently, neither
the President *546 nor the Attorney General authorized the specific interceptions.22 Instead, an NSA “shift supervisor” was
authorized to approve the selection of targets or of communications to be intercepted.23
Under the TSP, communications were intercepted without probable cause to believe that the surveillance targets had
committed or were about to commit any crime. Rather, NSA intercepted communications when the agency had, in its own
judgment, merely a “reasonable basis to conclude that one party to the communication is a member of al Qaeda, affiliated
with al Qaeda, or a member of an organization affiliated with al Qaeda, or working in support of al Qaeda.”24 Principal
Deputy Director for National Intelligence (and former NSA Director) General Michael Hayden admitted that “[t]he trigger is
quicker and a bit softer than it is for a FISA warrant,”25 and suggested that the standard is “[i]nherent foreign intelligence
value.”26 Attorney General Gonzales also conceded that the standard used is not criminal “probable cause.”27
*547 The TSP intercepted communications that were subject to the requirements of FISA.28 FISA states that “[a] person is
guilty of an offense if he intentionally--(1) engages in electronic surveillance under color of law except as authorized by
statute.”29 The Attorney General admitted that the TSP constituted “electronic surveillance” as defined in and governed by

FISA:
Now, in terms of legal authorities, the Foreign Intelligence Surveillance Act provides--requires a court order
before engaging in this kind of surveillance that I’ve just discussed and the President announced on Saturday,
unless there is somehow--there is--unless otherwise authorized by statute or by Congress. That’s what the law
requires.30
Nonetheless, the TSP was used “in lieu of” the procedures specified under FISA.31 In the words of General Michael Hayden,
the Principal Deputy Director for National Intelligence, “this is a more . . . ‘aggressive’ program than would be traditionally
available under FISA.”32
*548 The administration considered asking Congress to amend FISA to permit the NSA spying program. But it elected not to
do so until August 2007 and instead originally ordered its implementation in secret. Attorney General Gonzales
acknowledged that administration officials consulted various members of Congress about seeking legislation to authorize the
TSP but initially chose not to do so because they were advised that it would be “difficult if not impossible” to obtain.33
Despite the government’s argument that it could not conduct the electronic surveillance it needed to conduct within the limits
of FISA, on January 10, 2007, the FISA Court
issued orders authorizing the Government to target for collection international communications into or out of
the United States where there is probable cause to believe that one of the [parties to the communication] is a
member or agent of al Qaeda or an associated terrorist organization.34
The government subsequently took the position that, because of the new “FISA Court orders, any electronic surveillance that
[had been] occurring as part of the TSP [was then] being conducted subject to the approval of the FISA Court, and [that] the
President ha[d] decided not to reauthorize the TSP.”35
The government then argued that the legal challenges to the TSP were moot as a result of the FISA Court orders. The
plaintiffs in the various cases argued that voluntary cessation of illegal activity in the face of a court challenge does not
render the challenge moot.36
In the summer of 2007, the Bush administration changed its strategy once again and intensively lobbied Congress to amend
FISA to permit warrantless electronic surveillance.37 Congress acquiesced to the *549 administration and in August enacted
amendments that permitted the warrantless electronic surveillance of any person reasonably believed to be outside of the
United States.38 Presumably, any foreign-intelligence electronic surveillance that is taking place at the time of this writing is
being conducted under the 2007 amendments to FISA.
III. The Terrorist Surveillance Program Was Unconstitutional
A. The Statutory Scheme Regulating Foreign Intelligence Surveillance Before the Legislation Enacted in August 2007
FISA regulates electronic surveillance for foreign-intelligence and national-security purposes within the United States.39
Congress enacted FISA in 1978 after revelations of widespread spying on Americans by federal law-enforcement and
intelligence agencies--including NSA.40 The Senate Judiciary Committee stated that the legislation was “in large measure a
response to the revelations that warrantless electronic surveillance in the name of national security has been seriously
abused.”41 FISA was intended to strike a careful balance between protecting civil liberties and preserving the “vitally
important government purpose” of obtaining valuable intelligence in order to safeguard national security.42
With minor exceptions, FISA authorized “electronic surveillance” *550 for foreign-intelligence purposes only on certain
specified showings and only if approved by the FISA Court, which the legislation established. FISA governs only statutorily
defined “electronic surveillance,” principally surveillance targeted at U.S. citizens or permanent residents within the United
States or electronic surveillance gathered within the United States.43 Accordingly, as originally enacted, FISA left
ungoverned interceptions made abroad of a foreign target’s electronic communications. Electronic surveillance, as originally

governed by FISA, was permissible on a court order, which had to be based on a showing of probable cause that the target of
the surveillance is a “foreign power” or an “agent of a foreign power.” This would include a member of any “group engaged
in international terrorism.”44 FISA does not require *551 probable cause of criminal activity to justify electronic surveillance.
Congress sought to make clear that electronic surveillance was to be undertaken only under federal statute. To that end,
Congress expressly provided that FISA and specified provisions of the federal criminal code (which govern wiretaps for
criminal investigations) are the “exclusive means by which electronic surveillance . . . may be conducted.”45 To underscore
the point, Congress made it a crime, under two separate provisions of the U.S. Code, to undertake electronic surveillance not
authorized by statute. FISA itself made it a crime to conduct “electronic surveillance under color of law except as authorized
by statute.”46 Title 18 is even more explicit: 18 U.S.C. § 2511 makes it a crime to conduct wiretapping except as “specifically
provided in this chapter,” § 2511(1), or as authorized by FISA.
Signing FISA into law, President Carter acknowledged that it applied to all electronic surveillance, stating:
The bill requires, for the first time, a prior judicial warrant for all electronic surveillance for foreign intelligence
or counterintelligence purposes in the United States in which communications of U.S. persons might be
intercepted. It clarifies the Executive’s authority to gather foreign intelligence by electronic surveillance in the
*552 United States.47
In subjecting foreign-intelligence electronic surveillance to strict statutory limits, FISA marked a substantial change in the
law. Before FISA’s enactment, Congress had chosen not to regulate foreign-intelligence surveillance. In fact, when Congress
regulated criminal wiretaps in Title III of the Omnibus Crime Control and Safe Streets Act of 1968, it expressly recognized
that it was leaving unregulated foreign-intelligence surveillance:
Nothing contained in this chapter or in section 605 of the Communications Act of 1934 (48 Stat. 1143; 47
U.S.C. 605) shall limit the constitutional power of the President to take such measures as he deems necessary to
protect the Nation against actual or potential attack or other hostile acts of a foreign power, to obtain foreign
intelligence information deemed essential to the security of the United States, or to protect national security
information against foreign intelligence activities.48
When Congress enacted FISA, however, it repealed the above provision, and substituted the language quoted above
providing that FISA and Title III were the “exclusive means” for engaging in electronic surveillance and that any such
surveillance conducted outside the authority of those statutes was not only prohibited, but a crime.
Congress specifically addressed in FISA the question of domestic wiretapping during wartime. In 18 U.S.C. § 1811, entitled
“Authorization during time of war,” FISA dictated that “[n]otwithstanding any other law, the President, through the Attorney
General, may authorize electronic surveillance without a court order under this subchapter to acquire foreign intelligence
information for a period not to exceed fifteen calendar days following a declaration of war by the Congress.”49 Thus, even
when Congress declares war, the law limited warrantless wiretapping to the first fifteen days of the conflict. The legislative
history of this provision explains that if the President needed further surveillance powers because of the special nature of the
particular war at hand, fifteen days would be sufficient for Congress to consider and enact further statutory authorization.50
Congress also anticipated that emergencies might require the government *553 to initiate electronic surveillance before a
warrant can be obtained. The original legislation allowed the government to intercept conversations without a warrant for
twenty-four hours while it sought a warrant from the court. In December 2001 Congress subsequently amended FISA to
extend that time period from twenty-four to seventy-two hours with this emergency-warrant provision.51
B. The Terrorist Surveillance Program and the Constitutional Powers of the President52
Both FISA and 18 U.S.C. § 2511 specify that foreign-intelligence electronic surveillance must be conducted under statute and
court order. Despite the specific legislation directly on point, President Bush declined to ask Congress to amend FISA to
permit the TSP to go forward. He did seek other amendments to FISA in the immediate aftermath of the terrorist attacks of
September 11 in what ultimately became the USA PATRIOT Act.53 On its face, because the TSP conducted “electronic
surveillance” outside of the process carefully prescribed by FISA, it would seem evident that the TSP violated FISA and 18
U.S.C. § 2511, and that it was contrary to law.54

The government argued that the TSP was legal and constitutional for two reasons. First, it submitted that the President has
inherent constitutional authority to engage in warrantless electronic surveillance of foreign targets that are national-security
threats, whether or not Congress has authorized such surveillance. Second, the government argued that Congress had in fact
authorized the surveillance by passing the AUMF after September 11. Neither argument is persuasive.
*554 C. Whether the President Has Inherent Constitutional Authority To Conduct Warrantless Electronic
Surveillance
The TSP violated basic principles of the separation of powers. Wiretapping Americans, even during wartime, is not an
exclusive executive prerogative immune from regulation by the other branches. Through FISA, foreign-intelligence
wiretapping has been subject to legislative and judicial checks for nearly thirty years, and its constitutionality in so restricting
the Executive has not previously been challenged.
Analysis of the separation-of-powers question presented by the NSA spying program is governed by Youngstown Sheet &
Tube Co. v. Sawyer and particularly by Justice Jackson’s influential concurring opinion in it.55 In that case, the Supreme
Court held that President Truman had no implied constitutional power as commander in chief to seize American steel
companies to assure the production of materials necessary to prosecute the Korean War. In his concurring opinion, Justice
Jackson analyzed three different situations in which the President might attempt to exercise implied power under the
Constitution: (1) Presidential action under an express or implied authorization by Congress, in which case Presidential
authority is at is maximum; (2) Presidential action in the face of Congressional silence, which Justice Jackson characterized
as a “zone of twilight”; and (3) Presidential action contrary to the expressed or implied will of Congress, in which case
Presidential power is at “its lowest ebb.”56
The TSP falls within Justice Jackson’s third category, because FISA expressly required individualized judicial approval of
foreign-intelligence-electronic surveillance of the type involved in the TSP and made it a crime to engage in electronic
surveillance without statutory authority. Because the President acted in contravention of FISA’s express limits, his
constitutional power is at its “lowest ebb,” and he may act in contravention of statute only if Congress may be “disabl[ed] . . .
from acting upon the subject”57 of foreign-intelligence electronic surveillance within the United States. In fact, Congress
acted well within its Article I powers in regulating executive intrusions on the privacy of U.S. persons in internationalelectronic communications and did not intrude on the President’s Article II role.
There is no doubt that Presidents have routinely collected signals intelligence on the enemy during wartime. Indeed, for most
of our history Congress did not regulate foreign intelligence gathering in any way. But as Justice Jackson made clear in
Youngstown, to say that a President *555 may undertake certain conduct in the absence of contrary congressional action does
not mean that he may undertake that action where Congress has addressed the issue and disapproved of the action.58 Here,
Congress has not only disapproved of the action the President has taken, but it has made it a crime.
The remaining question, then, is whether Congress is disabled from acting on the subject. The administration has argued that
the President has exclusive constitutional authority over “the means and methods of engaging the enemy [,]”59 and that FISA,
therefore, is unconstitutional if it prohibits warrantless “electronic surveillance” deemed necessary by the President in the
conflict with al Qaeda.60 The Justice Department has also argued that even if Congress may regulate “signals intelligence”
during wartime to some degree, FISA impermissibly intrudes on the President’s exercise of his commander in chief role if it
precludes warrantless wiretapping of Americans in the context of the NSA spying program.61 Case law and historical
precedent directly contradict the argument that conduct undertaken by the commander in chief that has some relevance to
“engaging the enemy” is immune from congressional regulation. Every time the Supreme Court has confronted a statute
limiting the commander in chief’s authority, it has upheld the statute. No precedent holds that the President, when acting as
commander in chief, is free to disregard an act of Congress designed specifically to restrain the President.
There can be no serious dispute that Congress’s Article I powers afford it the authority to regulate wiretapping of U.S.
persons on American soil. Further, the Supreme Court in United States v. United States District Court (Keith), expressly held
that Congress had the power to set forth reasonable standards governing the warrant process for domestic national-security
surveillance:
We do not attempt to detail the precise standards for domestic security warrants any more than our decision in
Katz sought to set the refined requirements for the specified criminal surveillances which now constitute Title

III. We do hold, however, that prior judicial approval is required for the type of domestic security surveillance
involved in this case and that such approval may be made in accordance with such reasonable standards as the
Congress may *556 prescribe.62
As Congress properly recognized in enacting FISA,63 “even if the President has the inherent authority in the absence of
legislation to authorize warrantless electronic surveillance for foreign intelligence purposes, Congress . . . [can] regulate the
conduct of such surveillance by legislating a reasonable procedure, which then becomes the exclusive means by which such
surveillance may be conducted.”64 This analysis was “supported by two successive Attorneys General.”65
*557 In fact, FISA establishes a reasonable procedure and expressly permits wiretapping of foreign agents, including
members of international terrorist organizations and merely requires judicial confirmation that there is a factual basis for
doing so. First, FISA is triggered only when surveillance is targeting a “United States person who is in the United States,” or
the surveillance “acquisition occurs in the United States.”66 FISA does not regulate electronic surveillance acquired abroad
and targeted at non-U.S. persons. Thus, it does not limit in any respect wholly foreign surveillance of al Qaeda, or indeed
even of all persons in Afghanistan.
Second, even when the target of surveillance is a U.S. person within the United States, or the information is physically
acquired within the United States, FISA permits wiretaps approved by the FISA Court based on a showing of probable cause
that the target is an “agent of a foreign power,” which includes a member of a terrorist organization.67
Because FISA leaves unregulated electronic surveillance conducted outside the United States and not targeted at U.S.
persons, it leaves to the President’s unfettered discretion a wide swath of “signals intelligence.” Moreover, FISA does not
actually prohibit any signals intelligence regarding al Qaeda, but merely requires judicial approval where the surveillance
targets a U.S. person or is acquired here. As such, the statute cannot reasonably be said to intrude impermissibly on the
President’s ability to “engage the enemy,” and certainly does not come anywhere close to “prohibit[ing] the President from
undertaking actions necessary to fulfill his constitutional obligation to protect the Nation from foreign attack[,]” as the Justice
Department has asserted.68
The President’s broad assertion of unchecked authority to choose the “means and methods of engaging the enemy” finds no
support in the text of the Constitution or the history of executive-legislative interactions during wartime. Every time the
Supreme Court has addressed the propriety of executive action contrary to congressional statute during wartime, it has
required the President to adhere to legislative limits on his authority.69 In Youngstown, as noted above, the Court invalidated
President Truman’s wartime seizure of the steel mills, where Congress *558 had “rejected an amendment which would have
authorized such governmental seizures in cases of emergency.”70
In Little v. Barreme, the Court held unlawful a seizure pursuant to presidential order of a ship during the “Quasi War” with
France.71 The Court found that Congress had authorized the seizure only of ships going to France, and therefore the President
could not unilaterally order the seizure of a ship coming from France.72 Just as in Youngstown, the Court invalidated
executive action taken during wartime, said to be necessary to the war effort, but implicitly disapproved by Congress.73
President Bush’s unilateral executive action with respect to NSA is more sharply in conflict with congressional legislation
than the presidential actions in either Youngstown or Barreme. In those cases, Congress had merely failed to give the
President the authority in question, and thus the statutory limitation was implicit. Here, Congress went further and expressly
prohibited the President from taking the action in question. And it did so in the strongest way possible, by making the
conduct a crime.
More recent Supreme Court decisions, in the context of the current conflict with al Qaeda, reaffirm the teachings of
Youngstown and Barreme. In Rasul v. Bush,74 the administration maintained that it would be unconstitutional to interpret the
habeas-corpus statute to afford judicial review to enemy combatants held at Guantánamo Bay because it “would directly
interfere with the Executive’s conduct of the military campaign against al Qaeda and its supporters,”75 and would raise
“grave constitutional problems.”76 The six-justice majority refused to accept this argument, and held that Congress had
conferred habeas jurisdiction on the federal courts to entertain the detainees’ habeas actions.77 Justice Scalia, writing for the
three dissenters, agreed that Congress could have extended habeas jurisdiction to the Guantánamo detainees, and differed
*559 only about whether Congress had in fact done so.78 Thus, not a single Justice accepted the Bush administration’s

contention that the President’s role as commander in chief may not be limited by congressional and judicial oversight.
Similarly, in Hamdi v. Rumsfeld,79 the Court rejected the President’s argument that courts may not inquire into the factual
basis for the detention of a U.S. citizen as an enemy combatant.80 As Justice O’Connor wrote for the plurality, “[w]hatever
power the United States Constitution envisions for the Executive in its exchanges with other nations or with enemy
organizations in times of conflict, it most assuredly envisions a role for all three branches when individual liberties are at
stake.”81
Detaining enemy combatants captured on the battlefield is surely closer to the core of “engaging the enemy” than is
warrantless wiretapping of U.S. persons within the United States. Yet the Supreme Court in the enemy-combatant cases
squarely held that both Congress and the courts had a proper role to play in reviewing and restricting the President’s detention
power. These cases thus refute the administration’s contention that Congress may not enact statutes that regulate and limit the
President’s choices of the “means and methods of engaging the enemy” as commander in chief.
The Constitution’s text confirms this conclusion. The Framers of the Constitution made the President the commander in chief,
but otherwise assigned substantial power to Congress in connection with war making. Article I gives Congress the power to
declare war and to authorize more limited forms of military enterprises (through “Letters of Marque and Reprisal”);82 to raise
and support the army and navy;83 to prescribe “Rules for the Government and Regulation of the land and naval Forces;”84 to
define “Offenses against the Law of Nations;”85 and to spend federal dollars.86 In addition, Congress has expansive authority
“[t]o make all Laws which shall be necessary and proper for carrying into Execution . . . all . . . Powers vested by this
Constitution in the Government of the United States, or in any Department or Officer thereof.”87 The President, meanwhile,
is constitutionally obligated to *560 “take Care that the Laws be faithfully executed,”88 which, of course, would include
FISA. The commander in chief’s role is not even described as a “power,” and is plainly subject to the legislative powers
assigned to Congress by Article I. These constitutional provisions make clear that although the Framers recognized the
necessity and desirability of giving the President the authority to direct the troops, the Framers also recognized the real
dangers of Presidential wartime authority--and sought very explicitly to limit that authority by vesting in Congress broad
authority to create, fund, and regulate the very forces that engage the enemy. These textual provisions cannot be read to
afford the President unchecked authority to choose the “means and methods of engaging the enemy.”
History also supports this conclusion. Congress has routinely enacted statutes regulating the commander in chief’s “means
and methods of engaging the enemy.” It has subjected the Armed Forces to the Uniform Code of Military Justice, which
expressly restricts the means the President may employ in “engaging the enemy.”89 It has enacted statutes setting forth the
rules for governing occupied territory, and these statutes displace presidential regulations governing such “enemy territory” in
the absence of legislation.90 And most recently, it has enacted statutes prohibiting torture under all circumstances,91 and
prohibiting the use of inhuman, cruel, and degrading treatment by U.S. officials and military personnel anywhere in the
world.92
If the Bush administration were correct that Congress cannot interfere with the commander in chief’s discretion in “engaging
the enemy,” all of these statutes would be unconstitutional. Torturing a suspect, no less than wiretapping an American, might
provide information about the enemy that could conceivably help prevent a future attack, yet President Bush has conceded
that Congress can prohibit that conduct.93 Congress has as much authority to regulate wiretapping of Americans as it has to
regulate torture and inhuman treatment of foreign detainees.94 Accordingly, *561 the President cannot simply contravene
Congress’s clear criminal prohibitions on electronic surveillance.
In support of its argument that the President’s actions were constitutional, the Justice Department relied on a FISA Court
decision and a series of lower federal-court cases that addressed the issue of the President’s power. In In re Sealed Case, the
FISA Court did assume, in dictum, that the President has some inherent authority to gather foreign intelligence, and that
Congress cannot “encroach on the President’s constitutional power.”95 But the court plainly did not mean that any regulation
of foreign intelligence gathering amounts to impermissible “encroachment,” because it upheld FISA in that very case (as has
every court to consider it since its enactment in 1978). Indeed, the court did not even attempt to define what sorts of
regulations would constitute impermissible “encroachment.”
All of the lower federal-court cases that have recognized inherent presidential authority to conduct foreign-intelligence
surveillance addressed the President’s pre-FISA authority. The President’s authority before FISA was enacted differed
radically from his authority after FISA. Before FISA was enacted, Congress had left open the question whether the President

has “constitutional power . . . to obtain foreign intelligence information deemed essential to the security of the United
States.”96 Before FISA, the President was acting “in the absence of either a Congressional grant or denial of authority” and
acting in Justice Jackson’s “category two,” the “zone of twilight” in which the President and Congress “may have concurrent
authority, or in which [the] distribution [of power] is uncertain.”97
But when Congress enacted FISA in the wake of demonstrated abuses of that power, it repealed the provision approving of
inherent-presidential foreign-intelligence gathering, and made it a crime to conduct wiretapping without congressional
authority. In authorizing NSA to conduct warrantless wiretapping in contravention of FISA’s criminal *562 prohibition, the
President is therefore acting in Justice Jackson’s “category three.” There, the President’s power is at its “lowest ebb.” Thus,
that some lower federal courts may have ruled that the President may have had the power to act when Congress had been
silent with respect to his power does not mean that the President can choose to violate a duly enacted criminal prohibition
after Congress has “acted upon the subject.”98
The authority on which the government relies to establish the President’s constitutional authority is unconvincing. United
States v. Clay,99 United States v. Brown,100 and United States v. Butenko,101 were decided before FISA was enacted, which
severely undercuts their precedential authority. The analysis in these cases is exceedingly brief, shallow, and unpersuasive.102
United States v. Truong Dinh Hung,103 although decided after FISA, involved surveillance that ended well before FISA was
passed,104 and conducts such an abbreviated analysis that it mentions the new statute only in a footnote and contains no
analysis of FISA’s impact on the President’s implied authority under Justice Jackson’s concurrence in Youngstown.105 Judge
Skelly Wright conducted a far more thorough, historical, and scholarly analysis in Zweibon v. Mitchell, in the plurality
opinion that concluded that the President lacks constitutional power to conduct warrantless electronic surveillance.106 That
argument has been considerably strengthened by the passage of FISA, which demonstrated that Congress not only does not
recognize any such general power on the part of the President but has made its attempted exercise a criminal offense.
Cases that establish the proposition that the President has preeminent authority with respect to the conduct of foreign affairs,
such as United States v. Curtiss-Wright Export Corp.,107 and Chicago & Southern Air Lines, Inc. v. Waterman Steamship
Corp.,108 do not resolve the *563 question whether the President has the specific power to conduct warrantless electronic
surveillance.109 Both of those cases involved presidential power exercised pursuant to congressional authorization. Moreover,
the President’s powers as commander in chief do not imply unilateral control over domestic policies, even those related to the
conduct of foreign wars. As Justice Jackson warned in Youngstown Sheet & Tube Co. v. Sawyer:
[N]o doctrine that the Court could promulgate would seem to me more sinister and alarming than that a
President whose conduct of foreign affairs is so largely uncontrolled, and often even is unknown, can vastly
enlarge his mastery over the internal affairs of the country by his own commitment of the Nation’s armed forces
to some foreign venture.110
Indeed, Jackson explained that an argument that the commander in chief can act in the domestic sphere without restraint by
the other branches stands the constitutional design on its head:
The purpose of lodging dual titles in one man was to insure that the civilian would control the military, not to
enable the military to subordinate the presidential office. No penance would ever expiate the sin against free
government of holding that a President can escape control of executive powers by law through assuming his
military role.111

D. The Authorization To Use Military Force as a Potential Source of Congressional Authority
The government argued that Congress authorized the NSA spying program when, on September 18, 2001, it enacted the
AUMF against the perpetrators of the attacks on September 11 and those who harbor them.112 The administration’s argument
was subject to three objections: *564 (1) it is directly contradicted by specific language in other federal statutes establishing
that FISA and the criminal code are the “exclusive means” for conducting electronic surveillance; (2) it would require a
repeal by implication of those statutes, and there is no basis in this situation for overcoming the strong presumption against
implied repeals; and (3) it conflicts with the administration’s claim that it chose not to ask Congress to amend FISA to
authorize the program because several members of Congress told them that it would be “difficult, if not impossible,” to
obtain.

In FISA, Congress directly and specifically regulated domestic warrantless wiretapping for foreign-intelligence and nationalsecurity purposes, including during wartime. The administration’s argument that the AUMF somehow trumped FISA would
require the Court to override FISA’s express and specific language based on an unstated general “implication” from the
AUMF. This runs counter to the well-accepted rule that specific and “carefully drawn” statutes prevail over general statutes
where there is a conflict.113
In light of Congress’s specific regulation of electronic surveillance in FISA, and in particular its proviso that even a
declaration of war authorizes no more than fifteen days of warrantless wiretapping,114 there is no basis for finding in the
AUMF’s general language implicit authority for unchecked warrantless-domestic wiretapping. Neither the text of the AUMF
nor its legislative history mentions authorizing surveillance, much less warrantless surveillance of conversations to which one
party is an U.S. person within the United States. Indeed, in rejecting a similar argument by President Truman when he sought
to defend the seizure of the steel mills during the Korean War on the basis of implied congressional authorization, Justice
Frankfurter stated:
It is one thing to draw an intention of Congress from general language and to say that Congress would have
explicitly written what is inferred, where Congress has not addressed itself to a specific situation. It is quite
impossible, however, when Congress did specifically address itself to a problem, as Congress did to that of
seizure, to find secreted in the interstices of legislation the very grant of power which Congress consciously
withheld. To find authority so explicitly withheld is not merely to disregard in a particular instance the clear
will of Congress. It is to disrespect the whole legislative process and the constitutional division of authority
between President and Congress.115
*565 The administration relied on Hamdi v. Rumsfeld,116 to argue that, just as the Supreme Court in that case construed the
AUMF to provide sufficient statutory authorization for detention of American citizens captured on the battlefield in
Afghanistan, the AUMF may also be read to authorize the President to conduct “signals intelligence” on the enemy, even if
that includes electronic surveillance targeting U.S. persons within the United States.117 Warrantless wiretapping of Americans
at home, however, is far less clearly within the ambit of implied war powers than the power to detain an enemy soldier on a
foreign battlefield.118 Moreover, FISA specifically addresses wiretapping authority during wartime.119
The administration’s AUMF argument cannot survive the decision of the Supreme Court in Hamdan v. Rumsfeld.120 One of
the many questions at issue in Hamdan was whether the AUMF provided congressional sanction for the military commissions
instituted at Guantánamo *566 Bay Naval Station.121 The majority opinion concluded that “there is nothing in the text or
legislative history of the AUMF even hinting that Congress intended to expand or alter the authorization set forth in Article
21 of the UCMJ.”122 In the absence of such “specific, overriding authorization,”123 the Court found that Congress had not
displaced the limits on the President’s authority to constitute military commissions that it had previously established with the
passage of the UCMJ, a comprehensive scheme subjecting such commissions to the laws of war, including the Geneva
Conventions.124 With respect to the TSP, a similarly comprehensive scheme regulated wiretapping for foreign-intelligence
surveillance, and there is similarly “nothing . . . even hinting” at a congressional intent to change that scheme in the text or
legislative history *567 of the AUMF.125
The argument that the AUMF somehow amended FISA belies any reasonable understanding of legislative intent. An
amendment to FISA of the sort that would be required to authorize the NSA program would be a significant statutory
development, undoubtedly subject to serious legislative debate. It is decidedly not the sort of thing that Congress would enact
inadvertently, and without having previously mentioned. As the Supreme Court recently noted, “Congress . . . does not alter
the fundamental details of a regulatory scheme in vague terms or ancillary provisions--it does not, one might say, hide
elephants in mouseholes.”126
The government acknowledged that its statutory-authorization argument based on the AUMF would require the conclusion
that Congress implicitly repealed several sections of 18 U.S.C. § 2511.127 Section 2511(2)(f) identifies FISA and specific
criminal code provisions as “the exclusive means by which electronic surveillance . . . may be conducted.” In addition, §
2511 makes it a crime to conduct wiretapping except as “specifically provided in this chapter,”128 or as authorized by FISA.
129
The AUMF is neither in this chapter (i.e. part of Title III, the 1968 Wiretap Act) nor an amendment to FISA, and,
therefore, to find that it authorized electronic surveillance would require an implicit repeal of all the above provisions of 18
U.S.C. § 2511.

Repeals by implication are strongly disfavored and can be established only by “overwhelming evidence” that Congress
intended the repeal.130 With respect to the AUMF and FISA there is no such evidence. The Supreme Court has instructed that
“the only permissible justification for a repeal by implication is when the earlier and later statutes are irreconcilable.”131
Section 2511 and the AUMF are fully reconcilable. The former makes clear that specified existing laws are the “exclusive
means” for conducting electronic surveillance, and that conducting wiretapping outside that specified legal regime is a crime.
The AUMF authorizes only such force as is “necessary and appropriate.”132 Accordingly, there is no basis whatsoever, let
alone the “overwhelming *568 evidence” required, for overcoming the strong presumption against implied repeals.
The administration’s own statements and actions contradicted its claim that the AUMF afforded it authority to conduct
warrantless wiretaps. As noted above, Attorney General Gonzales admitted that the administration did not seek to amend
FISA to authorize the NSA spying program because some members of Congress advised the administration that it would be
“difficult, if not impossible.”133 The administration cannot argue, on the one hand, that Congress authorized the NSA
program in the AUMF, and, on the other, that it did not ask Congress for such authorization because it would be “difficult, if
not impossible” to get it.
Other actions by the administration also contradicted its subsequent assertion that the AUMF authorized warrantless
wiretapping of Americans. Five weeks after the AUMF was signed, Congress explicitly amended FISA in several respects
when it passed the USA PATRIOT Act.134 Congress subsequently amended FISA again two months later, extending from
twenty-four to seventy-two hours the emergency-warrant provision of 50 U.S.C. § 1805(f).135 In doing so Congress
specifically found that the seventy-two-hour period was adequate for the preparation of FISA warrant applications in
emergency conditions.136 Yet, there would have been little need for these amendments if the AUMF had already given the
President the power to conduct unlimited warrantless electronic surveillance in terrorism cases. Nor was there any discussion
in Congress at the time the PATRIOT Act was passed, or when FISA was subsequently amended, acknowledging the
administration’s view that the AUMF made FISA irrelevant for a whole category of foreign-intelligence electronic
surveillance. These amendments of FISA undercut the contention that the President had already been given even broader
powers under the AUMF.137
*569 IV. Is It Possible To Have Judicial Review of the Administration’s Program of Warrantless Electronic
Surveillance in the Face of the Government’s Assertion of the State-Secrets Privilege?
In litigation over the TSP, the government responded to the complaints by the various plaintiffs by invoking the state-secrets
privilege and moving to dismiss the lawsuits on the ground that the program’s secrecy made judicial review of the program
impossible.138 In its crudest formulation, this argument suggests that the President has unilateral power to violate the law and
then to block any judicial oversight of his actions by asserting that his violation of law was a secret. The government’s
specific argument was that:
adjudication of the merits of their challenge to the TSP would inherently require the disclosure of a range of
classified information as to which the Director of National Intelligence has properly asserted the state secrets
privilege in this case, including facts that would confirm or deny whether the Plaintiffs were subject to
surveillance under the TSP, as well as facts concerning the operation of the TSP and the *570 specific nature of
the al Qaeda threat that it sought to address. In particular, if this case proceeded to the merits, state secrets
demonstrating precisely what the TSP entailed, and why those activities were reasonable and necessary to meet
the al Qaeda theat [sic], would be essential to any determination as to whether the TSP was within the
President’s statutory and constitutional authority, but could not be disclosed without causing exceptionally
grave harm to national security.139
The state-secrets privilege may be invoked to shield secret information from discovery and, in rare cases, to dismiss lawsuits
if litigation is not possible without disclosing state secrets.140 Dismissal of claims (or an entire lawsuit) is proper only in two
narrow circumstances. First, dismissal may be proper if the “very subject matter” of the lawsuit is itself a state secret.141
Second, a case may be dismissed on state-secrets grounds if a court determines, after consideration of non-privileged
evidence, that plaintiff cannot present a prima-facie case or that the government cannot present a valid defense without resort
to privileged evidence.142 Even then, dismissal on the basis of the privilege is proper only if the court determines that there is

no alternative procedure that would protect secrets but still allow the claims to go forward in some way. Accordingly, courts
must use “creativity and care” to devise “procedures which will protect the privilege and yet allow the merits of the
controversy to be decided in some form.”143 Suits may be dismissed under the privilege “[o]nly when no amount of effort
and care on the part of the court and the parties will safeguard privileged material.”144
Under a broad view of the state-secrets doctrine, the government *571 could immunize executive action from judicial
scrutiny. Separation-of-powers principles, however, compel the conclusion that the executive branch cannot disable, by
unilateral fiat, the power of Article III courts to be the ultimate arbiters of the law and the Constitution.145 The Supreme
Court has stated that “when the President takes official action, the Court has the authority to determine whether he has acted
within the law.”146 To allow the Executive to have the first and final say on the extent of its own power flies in the face of the
most basic separation-of-powers principles.147 In Hamdi v. Rumsfeld, the Supreme Court rejected claims of unilateralexecutive power with respect to holding enemy combatants in wartime and declared that “[w]hatever power the United States
Constitution envisions for the Executive” in wartime, it surely “envisions a role for all three branches when individual
liberties are at stake.”148
As a general matter, courts are plainly competent to review cases implicating even the most sensitive national-security issues,
and have done so routinely. In the past five years, in cases related to the same “war on terror” that the government invokes to
preclude judicial review of the TSP, courts have decided whether the President can detain enemy combatants captured on the
battlefield in Afghanistan and whether those captured are entitled to due process,149 whether individuals detained at
Guantánamo Bay can challenge their detention,150 and whether these detainees may be subjected to trials not conforming to
rules set by Congress.151 In the past, courts have determined whether the military can try individuals detained inside and
outside zones of conflict during times of hostility and peace;152 whether the government could prevent newspapers *572
from publishing the Pentagon Papers because it would allegedly harm national security;153 whether the executive branch, in
the name of national security, could deny passports to members of the Communist Party;154 whether U.S. civilians outside of
the country could be tried by court-martial;155 whether the President could seize the steel mills during a labor dispute when
he believed steel was needed to fight the Korean War;156 whether the Executive could continue to detain a loyal Japanese
American citizen under a war-related executive order;157 whether the President could block southern ports and seize ships
bound for Confederate ports during Civil War;158 and whether the President could authorize the seizure of ships on the high
seas in a manner contrary to an act of Congress during a conflict with France.159 It would seem that if courts were able to
decide these cases, judicial review of the TSP should not be precluded.160
Courts have a special duty to review executive action that threatens fundamental liberties. As Judge Cardamone recently
warned, “[w]hile everyone recognizes national security concerns are implicated when the government investigates terrorism
within our Nation’s borders, such concerns should be leavened with common sense so as not forever to trump the rights of the
citizenry under the Constitution.”161 As the Fourth Circuit has noted, “[a] blind acceptance by the courts of the government’s
insistence on the need for secrecy . . . would impermissibly compromise the independence of the judiciary and open the door
to possible *573 abuse.”162
The Supreme Court outlined the proper use of the state-secrets privilege fifty years ago in United States v. Reynolds,163 and
has not considered the doctrine in depth since then. In Reynolds, the family members of three civilians who died in the crash
of a military plane in Georgia sued for damages.164 In response to a discovery request for the flight-accident report, the
government asserted the state-secrets privilege, arguing that the report contained information about secret-military equipment
that was being tested aboard the aircraft during the fatal flight.165 The Reynolds Court upheld the claim of privilege over the
accident report, but did not dismiss the suit. Rather, it remanded the case for further proceedings, explaining “[t]here is
nothing to suggest that the electronic equipment, in this case, had any causal connection with the accident. Therefore, it
should be possible for respondents to adduce the essential facts as to causation without resort to material touching upon
military secrets.”166 On remand, the case continued with limited discovery (depositions of surviving crew members) and
eventually settled.167
The privilege is “not to be lightly invoked,” nor is it to be “lightly accepted.”168 As one court has cautioned, “the contours of
the privilege for state secrets are narrow, and have been so defined in accord with uniquely American concerns for
democracy, openness, and separation of powers.”169 Courts have recognized that the privilege is more properly invoked on an

item-by-item basis, and not with respect to overbroad categories of information.170
In the majority of cases since Reynolds, courts have considered the state-secrets privilege in response to particular discovery
requests, not as the basis for wholesale dismissal of legal claims concerning the facial legality of a government program.
Thus, the typical result of the successful *574 invocation of the state-secrets privilege is simply to remove the privileged
evidence from the case but to permit the case to proceed.171
Outright dismissal of a suit on the basis of the privilege, and the resultant “denial of the forum provided under the
Constitution for the resolution of disputes is a drastic remedy.”172 Accordingly, courts have refused to dismiss suits
prematurely based on the government’s unilateral assertion that state secrets are necessary and relevant to adjudicating all of
the claims--particularly without first considering all non-privileged evidence.173 Similarly, courts have refused to dismiss
cases based on the privilege where the purported state secrets are not relevant or necessary to the parties’ claims or defenses
or where it appears that the parties can proceed with non-privileged evidence.174 Thus, courts have *575 routinely rejected a
“categorical rule mandating dismissal whenever the state secrets privilege is validly invoked.”175
In only two cases has the Supreme Court dismissed a matter on the pleadings. Both involved claims under alleged contracts
to carry out espionage; in both, the Court held that the very nature of such contracts implied secrecy terms that “preclude[ ]
any action for their enforcement.”176 The Supreme Court’s decisions in Reynolds and Totten thus spawned two separate
doctrines: first, “the state secrets privilege, which is an evidentiary and discovery rule that . . . is not applicable at the
pleading stage[,]” and that, when validly claimed, results only in nondisclosure of the particular evidence sought.177 Second,
a public-policy doctrine based on Totten that calls for dismissal of those very few cases in which sensitive military secrets
will be so central to the subject matter of the case that any effort to proceed with the litigation will threaten disclosure of
privileged matters.178
The Ninth Circuit held that the very subject matter of the actions filed to enjoin the TSP should not be considered a state
secret because the government has publicly acknowledged, described, and defended the challenged surveillance program.179
The government not only acknowledged the existence and scope of the TSP but engaged in an aggressive *576 publicrelations campaign to convince the American public that the program was both lawful and necessary to protect national
security. On January 19, 2006, the Department of Justice issued a forty-two page White Paper discussing in detail its legal
defenses and justifications for the TSP.180 Government officials publicly testified before Congress about the legality, scope,
and basis for the NSA surveillance several times.181 President Bush discussed and promoted the TSP at least eight times
through radio addresses, at news conferences, and at public events.182 Vice President Cheney promoted the TSP during a
commencement address at the U.S. Naval Academy183 and at four separate rallies for servicemen and servicewomen.184
Administration officials have even participated in public-web discussions in defense of the TSP.185 The administration
ensured that its defense of the program received the broadest possible public exposure. Having done those things, it should
not be allowed to insulate its actions from judicial oversight by arguing that the very subject matter of the cases challenging
the TSP is a state secret.
In similar contexts, courts have properly rejected privilege claims *577 over information that has already been widely
publicized. In Spock, for example, the court rejected the claim that the NSA could not admit or deny that plaintiffs’
communications had been intercepted without harm to national security, finding that this would “reveal[ ] no important state
secret” particularly because it had already been disclosed in the Washington Post.186 The court went on to hold that dismissal
of plaintiffs’ action was wholly inappropriate “where the only disclosure in issue [was] the admission or denial of the
allegation that interception of communications occurred[,] an allegation which ha[d] already received widespread publicity
the abrogation of the plaintiff’s right of access to the courts could undermine our country’s historic commitment to the rule of
law.”187 Similarly, in Jabara v. Kelley, the district court observed that where information over which the government asserted
the privilege had been revealed in a report to Congress-- specifically that it was the NSA that had intercepted plaintiffs’
communications--“it would be a farce to conclude” that information “remain[ed] a military or state secret.”188
The focus of the challenge to the TSP is not a secret at all--the question presented is a basic constitutional-law question that
should be decided on the basis of first principles. The two Supreme Court decisions of greatest relevance to the
constitutionality of the TSP, Youngstown and Keith, resolved similar issues of presidential power without recourse to state
secrets. In Youngstown the constitutionality of the President’s action in seizing the steel mills was considered at a
fundamental and principled level--whether the “Commander in Chief of the Armed Forces has the ultimate power as such to

take possession of private property in order to keep labor disputes from stopping production.”189 There was no reference in
the constitutional analysis to precisely what products were produced in the factories seized, what their importance was to
national defense, what weapons and ammunition the military in Korea had on hand, what battlefield information (secret or
otherwise) relevant to the need to produce additional munitions, how the factories seized were operated by the government,
or any other factual details.
In Keith, the Court was able to resolve the question whether the *578 President had constitutional authority to conduct
electronic surveillance of domestic threats to national security without recourse to state secrets.190 The constitutional analysis
was not perceived to depend on the nature and extent of domestic threats to national security, the methods of operation
available to the government short of warrantless electronic surveillance, the kind of electronic-surveillance methods available
to the government and the deployment tactics, or any similar presumably secret matters. The Court noted the government’s
assertion that there had been 1562 bombing incidents in the United States in the first half of 1971, most at government
institutions, and concluded, “[t]he precise level of this activity, however, is not relevant to the disposition of this case.”191
The records of the Supreme Court and the lower courts in Youngstown and Keith are devoid of any suggestion that state
secrets were essential to the important constitutional questions decided in those cases.192
The Circuit Courts of Appeals in United States v. Clay,193 United States v. Brown,194 United States v. Butenko,195 and
United States v. Truong Dinh Hung196 ruled on the President’s implied power to conduct warrantless electronic surveillance
in national-security cases without access to state secrets. The government did not argue, even in the most recent of those
cases, that the question of the President’s constitutional authority could not be resolved without state-secrets information.197
The court perhaps most likely to recognize the state-secrets argument--the FISA Court--made no reference to it, and instead
simply took for granted that the power existed.198 The government relied on these cases for its claim that the TSP was
constitutional. The government’s argument, however, both that there is persuasive precedent that such surveillance was
constitutional and that courts cannot decide the question without access to state secrets that were not available in the previous
cases, is fatally inconsistent.
*579 The mere fact that a suit concerns a classified-intelligence program does not transform the very subject matter of the
suit into a state secret. No court has ever relied on the state-secrets privilege to dismiss purely legal claims concerning the
facial validity of a government-surveillance program.199 Numerous cases that involve harms flowing from covert or
clandestine programs or activity have been the subject of litigation, and often, even where the privilege is validly invoked
over some evidence, the case has been allowed to proceed in some form.200 Indeed, courts that have considered challenges to
warrantless surveillance have not considered the very subject matter a state secret, even where the plaintiffs were challenging
NSA surveillance.201
Further, numerous courts have adjudicated legal questions regarding foreign-intelligence surveillance without confronting
any state-secrets problem. For example, courts have faced no evidentiary or state-secrets obstacle in evaluating the
constitutionality of FISA.202 Indeed, since September 11 courts have evaluated the facial legality of government-surveillance
tools without any state-secrets issues arising and without any question regarding their authority to do so.203 To dismiss the
*580 cases challenging the TSP on the ground that the very subject matter is an alleged state secret would produce a perverse
result: Where Congress, by statute, authorizes the Executive to engage in foreign-intelligence gathering, courts may review
its legality and constitutionality; but where the Executive secretly violates limits placed by Congress on eavesdropping, a
court would be powerless to opine on its legality.204
*581 In the litigation over the TSP, the disclosure of state secrets is not necessary to resolve any of the significant issues on
the merits. The government admitted that it was engaging in warrantless surveillance covered by FISA and therefore was not
following the requirements of the statute. The government offered only one defense to plaintiffs’ statutory claim--namely that
Congress, through the AUMF, authorized the President to engage in warrantless wiretapping of Americans on American soil.
That defense posed a purely legal question: Does one statute, the AUMF, trump two other statutes, FISA and 18 U.S.C. §
2511 (2)(f), which provide that FISA and Title III are the exclusive means for wiretapping Americans?
The government’s AUMF defense of its actions turns on statutory construction, not facts--privileged or otherwise. The
government devoted the bulk of its forty-two-page memorandum to Congress to arguing this precise point--presumably
without disclosing any state secrets. Whether Congress intended the general AUMF to repeal the very specific FISA
requirements is a purely legal question. That legal question is controlled by the decision in Hamdan v. Rumsfeld.205

State secrets are also unnecessary to judicial review of the claim that the President exceeded his authority and violated the
separation of powers by intruding on Congress’s prerogatives. The government contended that the courts cannot resolve the
legal and constitutional questions concerning the TSP without a plethora of facts about the specific nature of the al Qaeda
threat, the scope of the program, and the operational details of the surveillance--all of which, it argued, are subject to the
state-secrets privilege.
The government suggested that state secrets about “the specific threat facing the Nation and the particular actions taken by
the President to meet that threat” would support its claim of inherent authority and provide a valid defense to plaintiffs’
claims.206 But the President has no authority to violate the law, no matter what his motivations may be, and no matter what
kind of threat or emergency is posed. The Constitution does not grant the President any emergency powers to ignore the law.
In Youngstown, Justice Jackson wisely recognized that the Framers were not unaware of emergencies, and yet provided no
general relief from constitutional constraints when they occur:
The appeal, however, that we declare the existence of inherent powers ex necessitate to meet an emergency asks
us to do what many think would be wise, although it is something the forefathers omitted. They knew what
emergencies were, knew the pressures they engender *582 for authoritative action, knew, too, how they afford a
ready pretext for usurpation. We may also suspect that they suspected that emergency powers would tend to
kindle emergencies. Aside from suspension of the privilege of the writ of habeas corpus in time of rebellion or
invasion, when the public safety may require it, they made no express provision for exercise of extraordinary
authority because of a crisis. I do not think we rightfully may so amend their work . . . .207
The question of the President’s constitutional authority must first be resolved by resort to principles, not by analysis of the
facts of a specific threat at a specific point in time. As Justice Jackson noted in Youngstown, “[t]he opinions of judges, no less
than executives and publicists, often suffer the infirmity of confusing the issue of a power’s validity with the cause it is
invoked to promote . . . . The tendency is strong to emphasize transient results upon policies . . . and lose sight of enduring
consequences upon the balanced power structure of our Republic.”208
V. The Impact of the Foreign Intelligence Surveillance Court Orders in January 2007
Shortly before the oral argument before the Sixth Circuit Court of Appeals in ACLU v. NSA,209 the government announced
that President Bush would not reauthorize the TSP because the government had succeeded in obtaining an order under FISA
allowing similar surveillance to be conducted under the Act.210 Attorney General Gonzales advised the Senate Judiciary
Committee:
[O]n January 10, 2007, a Judge of the Foreign Intelligence Surveillance Court issued orders authorizing the
Government to target for collection international communications into or out of the United States where there is
probable cause to believe that one of the communicants is a member or agent of al Qaeda or an associated
terrorist organization. As a result of these orders, any electronic surveillance that was occurring as part of the
Terrorist Surveillance Program will now be conducted subject to the approval of the Foreign Intelligence
Surveillance Court.211
The Attorney General claimed that the government had been exploring the possibility of conducting the surveillance through
the FISA Court *583 even before the existence of the program had been made public. He stated, “[t]hese orders are
innovative, they are complex, and it took considerable time and work for the Government to develop the approach that was
proposed to the Court and for the Judge on the FISC to consider and approve these orders.”212 He concluded by stating that
“the President has determined not to reauthorize the Terrorist Surveillance Program when the current authorization
expires.”213
The orders signed by the FISA Court were not made public. Nor was there ever any public explanation of what was
“innovative” or “complex” about the orders, nor why the government could not have taken that approach from the beginning.
214 The government did not explain whether the “innovative” approach deviated in any way from the requirements of the
FISA statute.
The government subsequently contended that as a result of the FISA Court orders, the various legal challenges seeking an
injunction against the TSP were moot. But the plaintiffs in those actions claimed that their cases were not moot because of the

doctrine that a party may not evade judicial review of questionable conduct by voluntarily ceasing such conduct during
review.215 To guard against intentional avoidance of judicial review, the cases hold that the party asserting mootness bears the
heavy burden of persuading the court that the challenged conduct cannot reasonably be expected to start up again.216 The
“stringent” burden on a party asserting mootness is to show that “subsequent events ma[k]e it absolutely clear that the alleged
wrongful behavior [can] not reasonably be expected to recur.”217
The government must have recognized that it could not possibly meet this heavy burden, given that it continued to insist that
the TSP had been (and continued to be) entirely legal, that the President might reauthorize it in the event that the FISA Court
orders were not renewed,218 and that he might indeed opt out of the regime created by *584 the new FISA orders at any time
he pleases.
Attorney General Gonzales testified before Congress that his “belief is that the actions taken by the administration, by this
president, were lawful, in the past.”219 Indeed, notwithstanding the government’s implication that the program is no longer in
effect because it was allowed to lapse without being reauthorized, the government asserts the right to carry out surveillance
under the terms of the program challenged in this lawsuit at any time.220 In fact, the government has claimed that the
President not only has the right to carry out such surveillance outside of FISA under the proper circumstances, but that he has
the duty to do so.221 In several colloquies at oral argument before the Sixth Circuit, the government agreed with questions
suggesting that it could in fact opt out of the FISA Court orders at any time, or indeed conduct surveillance outside of FISA
even while the FISA Court orders were in effect.222 In every respect, then, it appears that the decision to let the NSA
Program’s *585 authorization lapse was a matter of executive grace, and that a decision to revive it might have been taken at
any time as a matter of executive discretion.
Given that both the TSP and FISA orders are secret, the plaintiffs in the various lawsuits, those who communicate with them,
and the public would have no way of knowing whether and when FISA orders expire or if the President reauthorizes nonFISA surveillance.
The government argued that the mootness issue should not be analyzed under the voluntary-cessation argument, but rather
under the “capable of repetition, yet evading review” exception to mootness.223 In that event, the government’s “formidable
burden” of showing that it is “absolutely clear that the allegedly wrongful behavior could not reasonably be expected to
recur,”224 would disappear, and instead there would be a burden on the plaintiffs in the cases to demonstrate a probability that
the same controversy would recur involving the same party. Given the parallels between this case and the voluntary-cessation
cases, it was the plaintiffs who had the better of this argument.
VI. Warrantless Electronic Surveillance Under the Fourth Amendment
A. The 2007 Amendments to FISA
In August 2007 FISA was amended to give congressional approval to warrantless electronic surveillance for foreign threats to
national security. The new legislation dramatically changed the previous statute and departs from the ordinary requirements
imposed by the Fourth Amendment. First, the scope of FISA was limited in a new section 105A by excluding from the
definition of “electronic surveillance” governed by the statute, “surveillance directed at a person reasonably believed to be
located outside of the United States.”225 Second, a new procedure for conducting surveillance and acquiring information
“concerning” persons reasonably believed to be outside the United States was created in a new section 105B.226
Under § 1805b(a), the Director of National Intelligence (the *586 “Director”) and the Attorney General are authorized to
gather “foreign intelligence information” concerning persons reasonably believed to be outside the United States for a period
of up to one year if certain conditions are met.227 The law requires the Director and the Attorney General to find that there are
reasonable procedures in place for determining that the subjects of the surveillance are reasonably believed to be outside the
United States and provides that the procedures are subject to review by the FISC.228 The acquisition may not constitute
“electronic surveillance.”229 The acquisition must involve obtaining foreign-intelligence information from or with the
assistance of a communications-service provider or other person who has access to communications (either while they are
transmitted or stored), or to equipment that may be used to transmit or store communications. A “significant purpose” of the
acquisition must be to obtain foreign-intelligence information.230 Finally, minimization procedures that meet the definition of

§ 1801(h) of FISA must be used.231 The Director and the Attorney General must make a written certification under oath that
these conditions are met before taking action, unless immediate action is required and time does not permit preparation of the
certification. In that event, the certification must be prepared within seventy-two hours.232
Unlike the particularity requirement imposed by the Fourth Amendment,233 the certification “is not required to identify the
specific facilities, places, premises, or property at which the acquisition of foreign intelligence information will be
directed.”234 The certification must be filed “as soon as practicable” with the FISC.235
The Director and the Attorney General may direct private-communications personnel to cooperate with them in acquiring
information and maintaining the secrecy of the acquisition.236 In the event that private parties refuse to cooperate with the
government, the Director and the Attorney General may seek a court order requiring cooperation, which *587 the court must
issue if the directive was issued pursuant to the statute and is otherwise lawful.237 Failure to comply with such an order is
punishable as a contempt of court.238 The recipient of such an order may challenge it by filing a petition with the FISA Court,
but the order will not be set aside if it meets the requirements of the statute and is not “otherwise unlawful.”239
The submission by the Director and the Attorney General to the FISA Court of the procedures for determining that subjects of
surveillance are outside the United States is not due for 120 days after the effective date of the Act.240 The FISA Court is
granted 180 days from the effective date of the Act to complete its review of the procedures.241 The Director and the Attorney
General determine whether the procedures are reasonably designed to ensure that the subject of surveillance is reasonably
believed to be outside the United States.242 The FISA Court’s review is limited to determining whether the judgment of the
Director and the Attorney General is clearly erroneous.243 If the Court finds that the determination was clearly erroneous, the
government has an additional thirty days to amend the procedures.244 In addition, the government could appeal an adverse
decision of the FISA Court to the Court of Review and petition for certiorari to the Supreme Court. Acquisitions of
information may continue while appeals are pending.245
The August 2007 version of the Act provides that the amendments made by the Act will cease to have effect 180 days after
the effective date of the Act, provided that any authorizations made under the Act may continue until their termination.246
The latter provision would *588 extend the effective sunset of the Act for an additional year. Given the 180-day sunset
provision, it seems that the amendment for review by the FISA Court of the procedures established by the Director and the
Attorney General is not likely to have any meaning unless the Act is extended.
The new procedures thus permit the acquisition of “foreign intelligence information” of persons reasonably believed to be
outside the United States without any court order. “Foreign intelligence information” is defined by the original FISA
enactment.247 The definition is extremely broad. Despite particular references to violent attacks against the United States, the
statute is drafted in the disjunctive to include “information with respect to a foreign power or foreign territory that relates
to . . . (b) the conduct of the foreign affairs of the United States.”248 Given that definition, there would seem to be no
limitation on warrantless surveillance aimed at gathering commercial, financial, or even sports and entertainment information
if it would affect the conduct of the foreign affairs of the United States.
B. The Original Terrorist Surveillance Program Under the Fourth Amendment
The Fourth Amendment imposes an independent limit on the power of the government to engage in electronic surveillance
without a judicial warrant. No theory of implied-executive power asserts that the President can take actions that are
proscribed by explicit provisions of the constitution.
As the Supreme Court recognized in United States v. United States District Court (Keith), private, confidential
communications are protected by the Fourth Amendment, and are essential to the exercise of First Amendment freedoms of
speech, association, and petition.249 The warrant and probable-cause requirements serve to protect both privacy *589 and
speech interests. The Court recognized that First and Fourth Amendment rights are the most likely to be imperiled in national
security cases:
National security cases, moreover, often reflect a convergence of First and Fourth Amendment values not
present in cases of ‘ordinary’ crime. Though the investigative duty of the executive may be stronger in such
cases, so also is there greater jeopardy to constitutionally protected speech. . . . History abundantly documents

the tendency of Government--however benevolent and benign its motives--to view with suspicion those who
most fervently dispute its policies. Fourth Amendment protections become the more necessary when the targets
of official surveillance may be those suspected of unorthodoxy in their political beliefs. The danger to political
dissent is acute where the Government attempts to act under so vague a concept as the power to protect
‘domestic security.’ Given the difficulty of defining the domestic security interest, the danger of abuse in acting
to protect that interest becomes apparent.250
Keith held that probable cause and a warrant were required for electronic surveillance authorized by the Attorney General, on
behalf of the President, of domestic persons who allegedly constituted a threat to the national security. The Keith Court
recognized that exceptions to the warrant requirement are “few in number and carefully delineated,”251 and it refused to
accept the government’s argument that the circumstances of domestic-security surveillances constituted grounds to establish a
new exception for such cases. The Court specifically rejected the government’s arguments that requiring prior judicial review
would obstruct the President in the exercise of his duty to protect national security; that such surveillance was exempt from
the Fourth Amendment because it was directed primarily to collecting and maintaining intelligence with respect to subversive
forces and not for criminal prosecutions; that the warrant requirement was not intended to restrain ongoing intelligence
gathering as compared to criminal investigations; that courts would not have sufficiently sophisticated knowledge or
techniques to assess whether such surveillance was necessary to protect national security; and that disclosures to judicial
officers would compromise the security of informants and agents and the secrecy necessary for intelligence gathering.252
The Keith Court explicitly did not decide whether the Constitution forbids warrantless electronic surveillance of foreign
powers or their agents in national-security cases. But its reasoning nonetheless strongly *590 supports the conclusion that a
warrant is required for electronic surveillance of foreign agents as well.
The requirement that a neutral, disinterested magistrate be involved in the process of instituting surveillance reflects the basic
constitutional premise that executive officers cannot be trusted to police themselves where the privacy rights of individuals
are concerned.253 The “indiscriminate wiretapping and bugging of law-abiding citizens” that the Keith Court rightly feared
are no less likely simply because the targets of such surveillance are suspected of being affiliated with a foreign power.254
There is no reason that the executive’s institutional tendency to undervalue privacy and err on the side of intrusions should be
diminished where the targets of the investigation are suspected of being foreign agents; if anything, executive officers can be
expected to err in favor of surveillance even more markedly when investigating threats they believe to be foreign, because the
officers may not believe Americans’ rights are at stake. Relying on NSA-shift supervisors to safeguard the privacy rights of
Americans resurrects the precise evil against which the Fourth Amendment was directed by “plac[ing] the liberty of every
man in the hands of every petty officer.”255
The principal rationale advanced by the administration for squaring the TSP with the Fourth Amendment is unpersuasive. The
Justice Department contended that the TSP can be justified under a line of Fourth Amendment cases permitting searches
without warrants and probable cause in order to further “special needs” above and beyond ordinary law enforcement.256 The
Supreme Court has recognized, however, that “[o]nly in those exceptional circumstances in which special needs, beyond the
normal need for law enforcement, make the warrant and probable-cause requirement impracticable, is a court entitled to
substitute its balancing of interests for that of the Framers.”257
The Court has used the special-needs doctrine to uphold highway drunk-driving checkpoints, finding them reasonable
because they are standardized, the stops are very brief and only minimally intrusive, and a warrant and probable-cause
requirement would defeat the purpose of *591 keeping drunk drivers off the road.258 Similarly, the Court has upheld school
drug-testing programs under the special-needs doctrine, finding them reasonable because students have diminished
expectations of privacy in school, the programs are limited to students engaging in extracurricular programs (so students have
advance notice and the choice to opt out), and the drug testing is standardized and tests only for the presence of drugs.259
The TSP had none of the safeguards found critical to upholding special-needs searches in these contexts. All the specialneeds cases contain certain elements: impracticability of the warrant or probable-cause requirement; standardized testing or
notice or an opportunity not to participate in the test-invoking activity or both; and most significantly, a minimal intrusion on
privacy because the search takes place in a setting where expectations of privacy are reduced (because it involves either
students in a secondary school, voluntary participation in certain activities, probation, a high security and highly regulated
job).260 Unlike a minimally intrusive brief stop on a highway or a urine test, the TSP consisted of wiretapping telephone and

e-mail communications--searches of a sort the Supreme Court has found to be among the most intrusive available to the
government.261 The TSP was not standardized, *592 but subject to discretionary targeting under a standard and process that
remain secret. Those whose privacy is intruded on had no notice or choice to opt out of the surveillance. And it was neither
limited to the environment of a school nor analogous to a brief stop for a few seconds at a highway checkpoint.
Unless the Supreme Court was prepared to expand the scope of the special-needs exception beyond the sorts of cases to
which it was previously applied, the TSP should be considered as unconstitutional under the warrant requirement of the
Fourth Amendment.
There is no greater need for state secrets to resolve the constitutional question under the Fourth Amendment with respect to
the TSP than there was in Keith, where the Court held warrantless electronic surveillance of domestic threats to national
security unconstitutional without regard to state secrets.262 In Ellsberg v. Mitchell, the D.C. Circuit rejected the government’s
argument that state secrets necessarily prevented the government from arguing that there was a foreign-intelligence exception
to the warrant requirement. The court stated that there was “no reason to relieve those who authorize and conduct
[warrantless foreign-intelligence taps] of the burden of showing that they come within the exemption.”263 As the court
explained,
In many such situations, the government would be able (as it has been here) to refuse to disclose any details of
the circumstances surrounding the surveillance by invoking its state secrets privilege. The result would be to
deny the plaintiffs access to all of the information they need to dispute the government’s characterization of the
nature and purpose of the surveillance. And the net effect would be to immunize, not only all wiretaps
legitimately falling within the hypothesized “foreign agent” exemption, but all other surveillance conducted
with equipment or under circumstances sufficiently sensitive to permit assertion of the state secrets privilege.
We find such consequences unacceptable.264
In fact, the court went on to note that such a consequence “might call into question the very existence of the foreign agent
exception.”265 *593 Accordingly, because the defendants had not yet made any showing regarding the existence and
application of any foreign-intelligence exception to the warrant requirement, the court refused to dismiss those claims and
remanded to the district court. The court noted that the remaining questions were primarily “questions of law” that could be
resolved in camera if necessary.266
C. The 2007 Amendments to FISA Under the Fourth Amendment
The 2007 amendments to FISA eliminated any argument that Congress has not authorized the President to conduct the
surveillance of communications contemplated by the statute without a warrant. The President is now acting in Justice
Jackson’s first category in his Youngstown concurrence, under an express authorization by Congress, where presidential
authority is at its maximum.267 As a practical matter, the only serious remaining question about the legality of the program is
whether it complies with the requirements of the Fourth Amendment.
The question whether FISA is constitutional under the Fourth Amendment brings the inquiry back to primacy of the warrant
requirement discussed at length in Keith. Throughout the controversy over the NSA warrantless electronic surveillance, the
government argued that the essential Fourth Amendment requirement is that a search be “reasonable,” not whether it is
conducted pursuant to a warrant.268 But this argument ignores the teaching of Keith, that “‘reasonableness’ derives content
and meaning through reference to the warrant clause.”269 Keith explicitly rejected the argument that reasonableness was a
substitute for a judicial warrant:
Some have argued that “[t]he relevant test is not whether it is reasonable to procure a search warrant, but
whether the search was reasonable[.]” This view, however, overlooks the second clause of the Amendment. The
warrant clause of the Fourth Amendment is not dead language. Rather, it has been

“a valued part of our constitutional law for decades, and it has determined the result in scores and scores of cases in courts all
over this country. It is not an inconvenience to be *594 somehow ‘weighed’ against the claims of police efficiency. It is, or
should be, an important working part of our machinery of government, operating as a matter of course to check the ‘well-

intentioned but mistakenly over-zealous executive officers’ who are a part of any system of law enforcement.”270
The Court noted that the argument that reasonableness was the test “has not been accepted.”271 The Court quoted Chimel v.
California, where the Court had concluded that the argument was “founded on little more than a subjective view regarding
the acceptability of certain sorts of police conduct, and not on considerations relevant to Fourth Amendment interests” and,
that “[u]nder such an unconfined analysis, Fourth Amendment protection in this area would approach the evaporation
point.”272
Notwithstanding the government’s arguments in the NSA-surveillance cases and elsewhere, Keith’s insistence on the primacy
of the warrant requirement is still the law.273 Although there are exceptions to the warrant requirement, they continue to be
“few in number and carefully delineated.”274
The argument that an inquiry into reasonableness has supplanted the warrant requirement is based on isolated references to
reasonableness in cases dealing with exceptions to the warrant requirement.275 In Illinois v. McArthur, for example, the Court
stated that the “central requirement” of the Fourth Amendment is “one of reasonableness.”276 It further stated that the rules
and regulations established to enforce that requirement “[s]ometimes . . . require warrants.”277 In the same case, however, the
Court made it clear that in “the ordinary case” seizures are “unreasonable within the meaning of the Fourth Amendment,
without more, unless . . . accomplished pursuant to a judicial warrant, issued by a *595 neutral magistrate after finding
probable cause.”278 The Court then described searches and seizures conducted without warrants in the face of “special law
enforcement needs, diminished expectations of privacy, minimal intrusions, or the like” as “exceptions to the warrant
requirement.”279 The Court ultimately held that no warrant was necessary to detain McArthur and prevent him from entering
his home while they sought a warrant to search it for drugs, because of the exigent circumstances presented by the risk that he
would destroy the evidence if he entered the home alone. In the face of the exigent-circumstances argument, the Court
declined to find the seizure per se unreasonable, and proceeded to balance the privacy-related and law-enforcement-related
competing concerns to determine whether the officers’ actions were reasonable.280 The Court did not, however, abandon the
warrant requirement as the threshold inquiry.
That the “central requirement” of the Fourth Amendment is reasonableness comes from Chief Justice Rehnquist’s plurality
opinion in Texas v. Brown.281 A majority of the Justices wrote concurring opinions criticizing the understated role afforded
the warrant requirement in the Rehnquist opinion.282
As recently as last term, in an opinion by Chief Justice Roberts, the Court continued to analyze a search under the “warrant
requirement,” noting that it is a “basic principle of Fourth Amendment law that *596 searches and seizures inside a home
without a warrant are presumptively unreasonable.”283 The Court did not supplant the warrant requirement with a general
balancing test for reasonableness.
In Keith, Justice Powell emphasized the historical provenance of the warrant requirement, referencing Lord Mansfield’s
decision in 1765 that warrants for seditious libel must name the person to be arrested, and not leave the decision of who
should be arrested to the judgment of the arresting officer.284 He concluded that:
Lord Mansfield’s formulation touches the very heart of the Fourth Amendment directive: that, where practical,
a governmental search and seizure should represent both the efforts of the officer to gather evidence of
wrongful acts and the judgment of the magistrate that the collected evidence is sufficient to justify invasion of a
citizen’s private premises or conversation. Inherent in the concept of a warrant is its issuance by a “neutral and
detached magistrate.”285
The Court in Keith rejected the argument that the president could unilaterally authorize surveillance in domestic nationalsecurity cases, concluding, “[T]he Fourth Amendment does not contemplate the executive officers of Government as neutral
and disinterested magistrates.”286 This is based on the “historical judgment, which the Fourth Amendment accepts . . . that
unreviewed executive discretion may yield too readily to pressures to obtain incriminating evidence and overlook potential
invasions of privacy and protected speech.”287
The Framers drafted the Fourth Amendment to protect privacy for the benefits that ensuring a realm of private life brings.
The development of personality that is possible when one is able to live unobserved by government watchers and the

exchange of ideas and emotions that is possible when one can communicate with others without observation by government
agents are examples of these benefits. The benefits of protecting privileged communications are familiar to all lawyers. The
benefits accrue only where there is confidence that one’s privacy is as protected as possible, as inviolate as the Constitution
and laws permit. *597 The particularity requirement, for example, is designed to limit government intrusions into private
spaces (now understood to include conversations) and to permit searching or surveillance of conversations only where
evidence or fruits of crime or unprivileged conversations with foreign agents will be discovered. Cognizant of these
limitations, a free person is entitled to confidence that private spaces and communications that fall outside the government’s
permitted zone of search and observation will remain private.
This is why the scope of Fourth Amendment protections is based on “reasonable expectation of privacy.”288 It is noteworthy
that this concept was first articulated in Katz, an electronic-surveillance case. As the Court concluded, “a person in a
telephone booth may rely upon the protection of the Fourth Amendment. One who occupies it, shuts the door behind him, and
pays the toll that permits him to place a call is surely entitled to assume that the words he utters into the mouthpiece will not
be broadcast to the world.”289 It is the ability to rely on the protection of the Fourth Amendment, to assume that one is not
being overheard, that is significant, because in the absence of that reliance one cannot feel free to express private thoughts.
The 2007 amendments to FISA pose an even weaker argument for application of the special-needs exception to the warrant
requirement than did the TSP. To justify an exception to the warrant requirement for special needs, the solution must be a
“reasonably effective” means for addressing the problem that justifies recourse to the exception.290 The courts have not
required that the means chosen are the least-restrictive alternative to solving the problem and have afforded some measure of
discretion to the judgment of law-enforcement officials.291 Nonetheless, there is, as Justice Ginsburg put it, “a difference
between imperfect tailoring and no tailoring at all.”292
The 2007 FISA amendments permit the warrantless electronic surveillance of any person reasonably believed to be outside
the United States for the purpose of gathering foreign-intelligence information. As described above, this includes any
“information with respect to a foreign power that relates to . . . the conduct of the foreign affairs of the United *598
States.”293 The purported justification for warrantless surveillance under the FISA amendments is the protection of the
United States from terrorists, principally al Qaeda and its supporters. A statute that permits conversations between any person
abroad with information that relates to the conduct of U.S. foreign affairs and a citizen of the United States within this
country to be overheard without a judicial warrant is simply not a “reasonably effective” means of addressing the terrorism
problem. The breadth of the 2007 FISA amendments disqualifies them from coming within the special-needs exception to the
warrant requirement.
The 2007 FISA amendments also fail to comply with Fourth Amendment requirements because they invest standardless and
unrestrained discretion in the hands of the government agents who make decisions about who to target for surveillance.294
The Court carefully reviewed inspection protocols in Skinner v. Railway Executives Ass’n,295 and National Treasury
Employees Union v. Von Raab296 to ensure that inspections were done randomly, or that all persons were tested, and that
officials had no discretion about how to administer the tests.297 In Delaware v. Prouse, the Court invalidated automobile stops
where the officers had “standardless and unconstrained discretion.”298
The searches contemplated by the 2007 FISA amendments are subject to no guidelines or standards other than that the subject
of surveillance is reasonably believed to be outside the United States and in possession of foreign-intelligence information.
Unlike the original FISA provisions, the 2007 amendments do not limit surveillance to those who are an “agent of a foreign
power.”299 That provision in the original version of FISA had limited the subjects of surveillance, as noted by the Foreign
Intelligence Court of Review:
Under the definition of “agent of a foreign power” FISA surveillance could not be authorized against an
American reporter merely because he gathers information for publication in a newspaper, even if the
information was classified by the Government. Nor would it be authorized against a Government employee or
former employee who reveals secrets to a reporter or in a book for the purpose of informing *599 the American
people. This definition would not authorize surveillance of ethnic Americans who lawfully gather political
information and perhaps even lawfully share it with the foreign government of their national origin. It
obviously would not apply to lawful activities to lobby, influence, or inform Members of Congress or the
administration to take certain positions with respect to foreign or domestic concerns. Nor would it apply to

lawful gathering of information preparatory to such lawful activities.

. . . As should be clear from the foregoing, FISA applies only to certain carefully delineated, and particularly serious, foreign
threats to national security.300
Under the amendments, the persons described in the previous paragraph could become the subject of surveillance. The
amendments do not limit warrantless surveillance to “carefully delineated, and particularly serious, foreign threats to national
security.”301
In the absence of review of proposed searches by an impartial judicial officer, limitations on the discretion of the authorizing
law-enforcement agents are crucial. The failure to include any meaningful limitations in the 2007 FISA amendments is fatal
to any argument that warrantless searches under the amendments can be justified under the special-needs exception.
VII. Conclusion
Over the course of American history, Presidents have periodically asserted the right to take unilateral action based on claims
that national security demanded it, and have overreached in doing so, violating basic constitutional rights. History has always
rendered a judgment that a terrible mistake was made. We have learned that executive overreaching often has posed a risk as
great or greater to our democratic way of life than the dangers such officials warned against.
The TSP and the 2007 amendments to FISA raise fundamental questions about the implied powers of the President and the
powers of the government in general to conduct warrantless electronic surveillance. This article has made the argument that
the President’s actions with respect to warrantless electronic surveillance are illegal and unconstitutional. The government
has argued that the judicial branch is precluded from entertaining those questions because of the state-secrets privilege. The
government’s argument would render even blatant constitutional violations immune from judicial inquiry once an executive
*600 official announces that, in his opinion, disclosures necessary to the litigation of a case would somehow harm national
security.
That argument is fundamentally incompatible with the structure of American democracy. Our divided system of government
can only function when the courts are willing to hold the Executive to account for breaking the law. The permanent damage
that would be caused by the abject abandonment of our constitutional system of checks and balances and separation of
powers is incalculably greater than any temporal danger that might be presumed to exist to our national security from
external enemies.
Two extraordinary cases demonstrate the need for judicial scrutiny of executive overreaching despite asserted nationalsecurity concerns. In Korematsu v. United States, the Supreme Court upheld the wholesale transportation and internment in
camps of the Japanese American population on the West Coast because it concluded it could not “reject as unfounded” the
conclusion of the military authorities that there was the “gravest imminent danger to the public safety.”302 Forty years later,
both congressional and judicial authorities documented that the Department of Justice had been in possession of information
contradicting General DeWitt’s report, on which the Supreme Court relied, and that the government’s brief in the Supreme
Court had been redrafted twice to keep that fact from the Court.303 The commission established by Congress to study the
matter concluded that the detention of the Japanese Americans was caused not by military necessity, but by “race prejudice,
war hysteria and a failure of political leadership.”304 Korematsu occupies some of the most shameful pages in the United
States Reports.
At the other end of the spectrum of judicial review lies the Pentagon Papers case, New York Times Co. v. United States.305
The government claimed that national security required an order forbidding the New York Times and the Washington Post
from publishing a classified study concerning the Vietnam War already in their possession. The Supreme Court rejected the
argument and the papers were published, with no adverse consequences to national security.306 Cases such as these should
leave us all skeptical of the broad claims of secrecy the Executive makes under the banner of national security in the shadow
of September 11.
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2007) (on file with the University of Miami Law Review).

38

See infra Part V for a discussion of the amendments and the constitutionality of the new statutory framework.

39

50 U.S.C. §§ 1801-1862 (2000).

40

A special congressional committee known as the Church Committee (after its Chairman, Sen. Frank Church) concluded, after
lengthy investigation and hearings:
The application of vague and elastic standards for wiretapping and bugging has resulted in electronic surveillances which, by
any objective measure, were improper and seriously infringed the Fourth Amendment Rights of both the targets and those

36

See infra Part IV, discussing whether the legal challenges were rendered moot.

37

See Letter from J.M. McConnell, Dir. of Nat’l Intelligence, to Harry Reid, Majority Leader, U.S. Senate, et al. (July 27,
2007) (on file with the University of Miami Law Review).

38

See infra Part V for a discussion of the amendments and the constitutionality of the new statutory framework.

39

50 U.S.C. §§ 1801-1862 (2000).

40

A special congressional committee known as the Church Committee (after its Chairman, Sen. Frank Church) concluded, after
lengthy investigation and hearings:
The application of vague and elastic standards for wiretapping and bugging has resulted in electronic surveillances which, by
any objective measure, were improper and seriously infringed the Fourth Amendment Rights of both the targets and those
with whom the targets communicated. The inherently intrusive nature of electronic surveillance, moreover, has enabled the
Government to generate vast amounts of information--unrelated to any legitimate government interest--about the personal
and political lives of American citizens. The collection of this type of information has, in turn, raised the danger of its use for
partisan political and other improper ends by senior administration officials.
S. Rep. No. 95-604, at 8 (1977)S. Rep. No. 95-604, at 8 (1977), as reprinted in 1978 U.S.C.C.A.N. 3904, 3909.
The Church Committee noted that Congress had “a particular obligation to examine the NSA, in light of its tremendous
potential for abuse.” The National Security Agency and Fourth Amendment Rights: Hearings Before the S. Select Comm. To
Study Governmental Operations with Respect to Intelligence Activities, 94th Cong. 2 (1975), available at http://
cryptome.org/nsa-4th.htm (statement of Sen. Church, Chairman, S. Select Comm. To Study Governmental Operations with
Respect to Intelligence Activities). In its final report, the Church Committee warned that “[u]nless new and tighter controls
are established by legislation, domestic intelligence activities threaten to undermine our democratic society and
fundamentally alter its nature.” S. Rep. No. 94-755, at 1 (1976)S. Rep. No. 94-755, at 1 (1976).

41

S. Rep. No. 95-604, at 7 (1977)S. Rep. No. 95-604, at 7 (1977), as reprinted in 1978 U.S.C.C.A.N. 3904, 3908.

42

Id. at 9, 1978 U.S.C.C.A.N. at 3910.

43

Before the 2007 amendments, FISA defined “electronic surveillance” in 50 U.S.C. § 1801(f) to include:
(1) the acquisition by an electronic, mechanical, or other surveillance device of the contents of any wire or radio
communication sent by or intended to be received by a particular, known United States person who is in the United States, if
the contents are acquired by intentionally targeting that United States person, under circumstances in which a person has a
reasonable expectation of privacy and a warrant would be required for law enforcement purposes;
(2) the acquisition by an electronic, mechanical, or other surveillance device of the contents of any wire communication to or
from a person in the United States, without the consent of any party thereto, if such acquisition occurs in the United States;
(3) the intentional acquisition by an electronic, mechanical, or other surveillance device of the contents of any radio
communication, under circumstances in which a person has a reasonable expectation of privacy and a warrant would be
required for law enforcement purposes, and if both the sender and all intended recipients are located within the United States;
or
(4) the installation or use of an electronic, mechanical, or other surveillance device in the United States for monitoring to
acquire information, other than from a wire or radio communication, under circumstances in which a person has a reasonable
expectation of privacy and a warrant would be required for law enforcement purposes.

44
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United States, knowingly assumes a false or fraudulent identity for or on behalf of a foreign power; or
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The TSP was also subject to attack on the ground that it violated the Fourth Amendment for the President to engage in
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Fourth Amendment argument.
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The Congressional Research Service independently found that the NSA program violates federal law. See Memorandum from
Elizabeth B. Bazan & Jennifer K. Elsea, Legislative Attorneys, Am. Law Div., Cong. Research Serv., Presidential Authority
To Conduct Warrantless Electronic Surveillance To Gather Foreign Intelligence Information (Jan. 5, 2006), available at http://
www.fas.org/sgp/crs/intel/m010506.pdf. To the extent that the NSA spying program violated federal law and the
Constitution, and was therefore “contrary to law,” it could be argued that it gave rise to injunctive relief under the
Administrative Procedure Act. See 5 U.S.C. § 706(2) (2000) (stating that a reviewing court shall “hold unlawful and set aside
agency action” that is “otherwise not in accordance with law,” and that is taken “in excess of statutory jurisdiction, authority,
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crimes in Title III.... [T]he warrant application may vary according to the governmental interest to be enforced and the nature
of citizen rights deserving protection ....
....
It may be that Congress, for example, would judge that the application and affidavit showing probable cause need not follow
the exact requirements of § 2518 but should allege other circumstances more appropriate to domestic security cases; that the
request for prior court authorization could, in sensitive cases, be made to any member of a specially designated court (e.g.,
the District Court for the District of Columbia or the Court of Appeals for the District of Columbia Circuit); and that the time
and reporting requirements need not be so strict as those in § 2518.
Id. at 322-23.
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H.R. Rep. No. 95-1283, pt. 1, at 24 (1978)H.R. Rep. No. 95-1283, pt. 1, at 24 (1978).
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Id.; see also Foreign Intelligence Electronic Surveillance: Hearings on H.R. 5794, H.R. 9745, H.R. 7308, and H.R. 5632
Before the Subcomm. on Legis. of the H. Permanent Select Comm. on Intelligence, 95th Cong. 31 (1978) (letter from John
M. Harmon, Assistant Att’y Gen., Office of Legal Counsel, to Edward P. Boland, Chairman, H. Permanent Select Comm. on
Intelligence) (“[I]t seems unreasonable to conclude that Congress, in the exercise of its powers in this area, may not vest in
the courts the authority to approve intelligence surveillance.”). Attorney General Griffin Bell supported FISA in part because
“no matter how well intentioned or ingenious the persons in the Executive branch who formulate these measures, the crucible
of the legislative process will ensure that the procedures will be affirmed by that branch of government which is more
directly responsible to the electorate.” Foreign Intelligence Surveillance Act of 1978: Hearings on S. 1566 Before the
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for this legislation--concurred in by the Attorney General--that even if the President has an ‘inherent’ constitutional power to
authorize warrantless surveillance for foreign intelligence purposes, Congress has the power to regulate the exercise of this
authority by legislating a reasonable warrant procedure governing foreign intelligence surveillance.”).
President Ford’s Attorney General Edward Levi, testifying before a Senate Judiciary subcommittee in support of FISA,
stated:
I really cannot imagine a President, if this legislation is in effect, going outside the legislation for matters which are within
the scope of this legislation.... I really do not think its is quite appropriate to describe the Presidential authority as either being
absolute on the one hand, or nonexistent on the other.... [T]here is a middle category where, assuming Presidential authority,
that authority nevertheless, can be directed by the Congress.
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Laws and Procedures of the S. Comm. on the Judiciary, 94th Cong. 16 (1976).
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