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A DUTY BREACHED? CAN AGGRIEVED CITIZENS SUE THE US
GOVERNMENT UNDER THE FEDERAL TORT CLAIMS ACT FOR 9/11?
INTRODUCTION
The Focus of this Comment:
He who knows how to guide a ruler ... does not try to override the world with force of arms. It is in the nature of
a military weapon to turn against its wielder. Wherever armies are stationed, thorny bushes grow. After a great
war, bad years inevitably follow. What you want is to protect efficiently your own state, but not to aim at selfaggrandizement. After you have attained your purpose, you must not parade your success, you must not boast
of your ability, you must not feel proud, you must rather regret that you had not been able to prevent the war.
You must never think of conquering others by force. For to be over-developed is to hasten decay.

Lao Tzu1
*52 The purpose of this comment is to demonstrate that America owed a legal duty to its citizens to refrain from trying “to
override the world with force of arms.” Specifically, the U.S. owed a legal duty, imposed by New York state law, to refrain
from training terrorists. The duty was breached in the 1980s when the Central Intelligence Agency created and trained an
extremist radical group in Afghanistan in the art of terrorism. Because “it is in the nature of a military weapon to turn against
its wielder,” the training, funding and weapons that the U.S. provided to this group were fated to wreak havoc on the
American public.
This havoc was realized on September 11, 2001, when members of the terrorist group founded, trained, and supported by the
CIA hijacked four commercial airplanes and crashed one in Pennsylvania and the remaining three into the World Trade
Center and the Pentagon, killing all of the passengers and flight crew on board, as well as thousands of others.2 This
comment specifically focuses on the legal consequences of the terrorist activity that destroyed the World Trade Center in New
York, killing thousands of civilians.3
In this comment I argue that the United States was negligent in providing funds to the Taliban in the 1980s, knowing that it
would likely be used to attack civilian populations; thereby foreseeably causing the damages incurred to New Yorkers on
September 11, 2001. I will argue that the four elements for a negligence claim have been met.

In Part I, I argue that the U.S. owed a legal duty to the citizens of New York not to support terrorism; Part II explains that the
U.S. involvement with the Taliban in the 1980s constituted a breach of this duty and thus makes them legally liable for the
tragedy of September 11, 2001; Part III illustrates the causal link between the CIA involvement in Afghanistan and the
terrorist *53 activities of September 11; and Part IV demonstrates the link between the Government’s negligence and the
foreseeable New York plaintiffs who suffered as a result of this breach, thereby meeting the requirement for damages, thus
completing the final requirement under a negligence claim, which makes the U.S. liable under the Federal Tort Claims Act.
CONTENTS OF THIS COMMENT
Part I of this comment argues that the U.S. owed a legal duty to New York residents not to engage in the training or support
of terrorists. Specifically, there is a duty to refrain from negligently supporting inherently dangerous activities that are
malevolent.4
Section I(A) defines terrorism. Section I(A)(i) uses The Terrorist Bombings Convention Implementation Act of 2002,5 and
case law interpreting that statute to explain what Congress defines as terrorism. Section I(A)(ii) supplements I(A)(i) by
providing the Immigration and Nationality Act’s definition of terrorism,6 while providing case law interpreting this statute to
demonstrate that the definition of terrorism is unambiguous within the laws of this country. Section I(A)(iii) explains, using
the definition provided from Sections I(A)(i) and (A)(ii) that it is an act of terrorism to provide financial support to terrorists
with the intent to further terrorist activities.
Section I(B) demonstrates that the United States owes a duty to its citizens to refrain from negligently supporting inherently
dangerous activities that are malevolent.7 Section *54 I(B)(i) explains that a U.S. citizen can sue the Federal Government
under the Federal Tort Claims Act for negligence causing loss of life. Section I(B)(ii) argues that the U.S. owed a duty to its
citizens to refrain from negligently engaging in inherently dangerous malevolent activity. Section I(B)(ii)(a) argues that
terrorism is an inherently dangerous activity under New York standards for determining what is inherently dangerous. Section
I(B)(ii)(a)(1) synthesizes various New York case law to determine what factors the courts look at when determining whether
an activity is inherently dangerous. Section I(B)(ii)(a)(2) explains that the elements that comprise terrorism fall within the
parameters of what constitutes an inherently dangerous activity in general under New York law. Section I(B)(ii)(b) argues that
supporting terrorism is negligence per se, and therefore, any support of terrorism is negligent support of terrorism. Section
I(B)(ii)(b)(1) explains that supporting an inherently dangerous activity, such as terrorism, that is considered malevolent, is
negligent per se. Section I(B)(ii)(b)(2) demonstrates that terrorism is a malevolent activity. Section I(B)(iii) summarizes the
duty to refrain from negligently engaging in an inherently dangerous malevolent activity such as terrorism.8
Part II explains that the duty to refrain from supporting terrorism was breached when the CIA trained the Mujaheddin in acts
of lethal guerrilla warfare.9
Section II(A) briefly discusses American involvement in Middle Eastern affairs, and addresses some of the problems that
have been caused by such interventions, leading to the establishment of groups such as the Taliban and al Qaeda.
Section II(B) illustrates how the CIA created the Taliban through funding, recruitment, and monetary aid. Section II(B)(i)
describes how the CIA provided funding to the Mujaheddin, the Taliban’s predecessor, during Afghanistan’s war with the
Russians in the 1980s. This section explicates how the CIA created such an enormous threat to the region, and the world, by
providing funding, weapons and training to a group they knew or should have known would attack civilians. Section II(B)(ii)
provides the standard for determining whether a party has breached his duty. Here I explain that the duty to refrain from
engaging in terrorism is *55 breached when a party provides funds and weapons to a group with the desire that such group
will use those resources to attack civilians. Section II(B)(iii) explains that the CIA’s activities in the 1980s constituted a
breach of the duty that they owed New Yorkers to refrain from training and supporting terrorism because they provided
resources to the Taliban with either the intent that they use those resources to attack civilians or a reckless disregard that such
terrorism would occur.
Part III argues that the Government’s breach of its duty to refrain from supporting terrorism was the proximate cause of the
injuries suffered by New Yorkers on September 11, 2001.
Section III(A) explains what is meant by ‘proximate cause.’ Section III(B) illustrates how courts deal with proximate cause
for injuries sustained in acts of terrorism. This section explains that proximate cause is met if damages to the plaintiff were a
“natural consequence” of the defendant’s negligence. Section III(C) concludes the section by explaining that 9/11 was a

“natural consequence” (in the legal sense) of the CIA’s funding the Taliban.10
Part IV explains that the victims of 9/11 were foreseeable plaintiffs in the Government’s negligent support of terrorism, and
therefore their damages are cognizable under the Federal Tort Claims Act.
*56 I. THE U.S. OWED A LEGAL DUTY TO REFRAIN FROM SUPPORTING TERRORISM
A. What Is Terrorism?
The achievement of the terrorism industry is of a high order. In his book “Black Athena,” Martin Bernal shows
how the classical scholars and intellectuals of the West, from the late eighteenth into the twentieth centuries,
paralleling the subjugation of the black and other races by Western imperialism, succeeded in expunging from
Western portrayals of ancient Greece the notion expounded by Herodotus (and traditional Greek scholarship)
that classical Greece had been profoundly influenced by Asian and African cultures. In a great feat of
ideologically based cleansing, the fount of Western civilization was ‘purified’ and shown to be free of such alien
influences and to be of purely Aryan origin. We believe that the conversion of the West into the victim of
“terrorism” and its victims into the “terrorists” is, in light of the facts, an equal or greater achievement of
Western scholarship and journalism.

Edward Herman11
i. The Suppression Of The Financing Of Terrorism Convention Implementation Act Of 2002
The Suppression of the Financing of Terrorism Convention Implementation Act of 2002 (hereinafter referred to as “The *57
Suppression of Terrorism Act”) defines terrorism in terms of both “domestic terrorism” and “international terrorism.”12
Domestic terrorism, under this statute, includes activities that:, “Involve [s] acts dangerous to human life that are a violation
of the criminal laws of the United States or any State [that] appear to be intended to intimidate or coerce a civilian
population ... [and] occur primarily within the territorial jurisdiction of the United States.”13
International terrorism, under this statute, refers to activities that:
Involve violent acts or acts dangerous to human life that are a violation of the criminal laws of the United States
or of any State, or that would be a criminal violation if committed within the jurisdiction of the United States or
any State [and] appear to be intended to intimidate or coerce a civilian population ... and occur[s] primarily
outside of the territorial jurisdiction of the United States, or transcend national boundaries in terms of the means
by which they are accomplished, the persons they appear intended to intimidate or coerce, or the locale in
which their perpetrators operate ...14
Hence under both titles, ‘domestic’ and ‘international’ terrorism, the statute focuses on violent acts or “acts dangerous to
human life that are a violation of the criminal laws of the United States ... [that] appear to be intended to intimidate or coerce
a civilian population.”15
In Boirn v. Quaranic Literacy Inst.,16 the Seventh Circuit held that funding of terrorists that constitutes “aiding or abetting,”
may meet the definition of International Terrorism under the Suppression of Terrorism Act. A group or governmental agency
is aiding or abetting terrorists in violation of the statute if it has *58 funded “unlawful goals and ... [had] a specific intent to
further those illegal aims.”17 The court goes so far as to explain that the individual perpetrator of the terrorist act is not the
only party intended to be punished by the statute.18 Rather, the court explains, the persons who are supplying terrorist groups
with monetary resources are the ones to be punished.19 The purpose of the statute is to prevent terrorism, and the only way to
help advance that goal is to hold liable all of those who provide monetary support for it; it is their support which makes it

possible for the terrorists to commit acts of aggression.20
The court therefore explains that, under the Act, an organization is engaging in terrorism if it funds acts that are intended to
harm civilian populations and they intend for their funds to contribute to the harming of civilians.21 The Immigration and
Nationality Act supports this interpretation.22
ii. The Immigration and Nationality Act’s Definition Of Terrorist Activity
The Immigration and Nationality Act (INA) defines terrorist activity to mean:
Any activity which is unlawful under the laws of the place where it is committed ... and which involves ... the
use of any explosives, firearm, or *59 other weapon or dangerous device ... with intent to endanger, directly or
indirectly, the safety of one or more individuals or to cause substantial damage to property.23
The term “engage in terrorist activity” means, in an individual capacity or as a member of an organization, one who commits
or entices to commit, a terrorist activity, or:
Solicit[s] funds or other things of value for a terrorist activity or terrorist organization ... the solicitation of any
individual for membership in a terrorist organization, [or] terrorist government, [or] ... commit[s] an act that the
actor knows, or reasonably should know, affords material support, including a safe house ... communications,
funds, transfer of funds or other material financial benefit ... weapons ... explosives, or training ... to any
individual who the actor knows, or reasonably should know, has committed to plans to commit a terrorist
activity.24
Hence, there is a common theme amongst both the INA statute and the Suppression of Terrorism Act, in that they both
consider the solicitation of funds for terrorist activities as activities that constitute being ‘engaged’ in or supporting terrorism.
25

The Department of Justice, Board of Immigration Appeals, held in the case of In re Anwar Haddam that the threshold issue
under the INA statute is determining what constitutes a terrorist organization.26 The court held that a group advocating an
attack against civilians in general constitutes a terrorist organization under the Act.27 The court carefully explained that
terrorism is supported, and thus the statute violated, when one group supports another’s attack on a civilian target, even where
the former group *60 committed nothing more than funding or training to the latter’s project.28
Hence, the term “supporting terrorists” is construed broadly, so that even monetary support for a group that the individual
supporter knows or has reason to believe will attack a civilian population constitutes a support for terrorism under the Act.29
iii. Terrorism Means Funding Terrorists
Under both the INA statute and the Suppression of Terrorism Act, Congress and the courts have interpreted the actual funding
of terrorism to be a vital evil to be eliminated.30 Thus, funding from a Government-based agency to a group that the agency
knows will commit an act of aggression against a civilian population, and the intent of such group to support that violence
through their funding, may constitute engaging in terrorism.31 Under this definition of terrorism, if the CIA provided funds to
the Taliban with the intention that they would attack a civilian population with those funds, they would be engaging in
terrorism.32
B. The U.S. Owed a Duty to its Citizens to Refrain From Negligently Supporting an Inherently Dangerous Activity that is
Malevolent
i. The Federal Tort Claims Act
Under the FTCA, the United States Government can be held liable:

[f]or injury or loss of property, or personal injury or death caused by the negligent or wrongful act or omission
of any employee of the Government while acting within the scope of his office or employment, under
circumstances where the United States, if a *61 private person, would be liable to the claimant in accordance
with the law of the place where the act or omission occurred.33
Based on this Act, the FTCA imposes liability on the Government when its agents are negligent in providing support to third
parties who commit torts, whether the third parties’ torts were negligent or intentional.34 The purpose of the FTCA is to
waive the sovereign immunity of the United States for torts of its employees, committed within the scope of their
employment, provided the tort would be actionable under state law.35 Thus, if a plaintiff was injured as a proximate cause of
the negligent training and funding provided by the CIA to the Taliban, then he has met all four requirements of a tort
negligence action against the United States under the FTCA.36
ii. The Duty to Refrain From Negligently Funding *62 an Inherently Dangerous Malevolent Activity
The specific duty that the United States owed its citizens was the duty to refrain from negligently funding an inherently
dangerous activity that is also malevolent.37 In Laird v. Nelms, the United States Supreme Court explained that the
Government is liable under the FTCA if it negligently engages in an inherently dangerous activity.38 Therefore, to prove that
the Government is liable for negligently supporting terrorism, it must first be established that terrorism is considered to be an
inherently dangerous activity in the state where it occurs;39 and that the *63 Government was negligent in its decision to
engage in it.40 The funding of the Taliban occurred in Washington, DC, where the CIA sits, but is actionable under New York
state law for purposes of the FTCA because the CIA is a Federal agency and therefore the law of the situs of the damage can
be used to determine whether an act violates the legal duty owed to plaintiffs for purposes of the FTCA.41 As noted above,
the Government is engaging in terrorism if it provides funding or training to armed groups who the Government knows or
should know will use that funding and training to attack civilian populations.42 Therefore, if terrorism is an inherently
dangerous activity, it follows that the Government owes a duty to refrain from negligently providing funding or training to
groups who they know or should know will use those funds to attack civilian populations.43
a. Terrorism Is an Inherently Dangerous Activity in New York
1. What constitutes an inherently dangerous activity in New York?
No one case in New York has explained what constitutes an inherently dangerous activity, but several cases have provided
factors that are relevant in determining whether an act is inherently dangerous.
In Rosenberg v. Equitable Life Assurance Soc’y of the U. S., the New York high court held that an act is inherently dangerous
if the activity “involves a risk inherent in the work itself” and the employer “recognizes, or should recognize, the risk in
advance.”44
In Rosenberg, the plaintiff was suing an insurance company for the act of its independent contractor, a physician, who was
*64 following company policy in giving her (now deceased) husband electronic shocks as part of determining whether he
was eligible for life insurance.45 The doctor did this with the knowledge that the deceased had a poor heart condition and that
these types of shocks were likely to put him at grave risk of a heart attack.46 When the husband died of the subsequent heart
attack following the procedure, his wife filed suit against the insurance company, alleging that the independent contractor
(physician) was performing an inherently dangerous activity and therefore the principal (insurance company) should be held
liable for his negligent activities.47
The Rosenberg court explained that when a principal has assigned work to an independent contractor “which the employer
knows or has reason to know involves special dangers inherent in the work or dangers which should have been anticipated by
the employer” the principal is liable for the negligent acts of its independent contractor.48 The court illustrates the duty owed
under the theory of inherently dangerous activities using an example from two recognized tort law experts, Prosser and
Keeton, with the following illustration:

[T]he employment of a trucker to haul goods [is contracted]. If the trucker drives at excessive speed, he
presents a danger to others, but the danger is not one that is inherent in the nature of the contract work and there
is no vicarious liability on the part of the employer for the trucker’s negligence. If an owner hires an
independent contractor to excavate an area next to a thoroughfare, however, the work obviously presents
inherent dangers to those who must use the thoroughfare. The employer of the independent contractor retained
for such work cannot avoid vicarious liability for the contractor’s negligence because the work was performed
by another.49
*65 The court reasoned that the testing was not inherently dangerous because the heart testing procedures are not dangerous
in and of themselves, like the trucker hauling goods is not engaging in inherently dangerous activity; the activity only
becomes dangerous when the doctor performs the operation on someone who has a heart-condition and does not first warn
the patient of the risks involved in this procedure.50 This case is similar to the situation where the trucker negligently drives
at an excessive speed while hauling goods; although the act is not inherently dangerous, it can become dangerous to others
when done improperly, but that does not change the fact that the act itself is not inherently dangerous.51
In Wright v. Tudor City Twelfth Unit, Inc., the New York high court held that the owner of an establishment is “not liable
where the danger arises merely because of negligence of the independent contractor or his employees which is collateral to
the work and which is not reasonably to be expected, but that he is liable where, from the nature of the work, danger is
readily foreseeable.”52
In Wright, the plaintiff slipped on a mat outside of a hotel in Manhattan that was being cleaned by the independent contactors
who were responsible for cleaning the hotels’ mats.53 The court explained that washing mats on a busy street in New York
was inherently dangerous to pedestrians and therefore the owner of the hotel could be held liable for contracting out an
inherently dangerous activity.54 The court reasoned that it was foreseeable that members of the public would be walking on
the sidewalks in Manhattan and therefore the hotel (principal) owed a duty to all of these pedestrians when it contracted an
independent contractor to perform work that contained foreseeable risks of injuries to pedestrians.55
*66 In Rohlfs v. Weil, the court of last resort in New York held that if an activity is carried out which is a threat to the public,
the liability attaches to the party who “set in operation a process fraught with potential danger” to the general public.56 The
court explained that the principal owes a duty to the public at large when the activity is inherently dangerous to the entire
populace.57
In Rohlfs, a scaffold, which was loosely tied, fell and hit a pedestrian on the street in Manhattan, injuring him.58 The court
found the advertising company who had ordered an independent contractor to place the sign up over a highway to be liable
because the scaffold was inherently dangerous to all members of the public who would use that street.59 The court reasoned
that the advertising company breached its “duty to the public to keep the highway in a safe condition for travel while the
work was in progress” because it “set in operation a process fraught with potential danger ...” to the general public.60
In Besner v. Cent. Trust Co., the New York high court held that a principal owes a duty to all foreseeable victims when he
fails to use due care in protecting those persons after hiring an independent contractor to perform inherently dangerous work.
61 The court also held that work that is not normally considered inherently dangerous could be labeled as such if the principal
interferes and operates in the actions of the independent contractor.62
In Besner, the defendant hired an independent contractor to build an elevator in his building but also insisted that, while the
elevator was being built, the old elevators were to be used for the tenants.63 Through the negligent conduct of one of the
employees *67 of the independent contractor who was fixing the elevator, one of the other independent contractor’s
employees was killed when the elevator collapsed on him.64 The court found the owner of the building liable for the
negligent conduct of the independent contractor’s employee because the work he was doing had become inherently
dangerous by the owner’s insistence that the other elevators remain in use.65 The court reasoned that the owner’s interference
with the fixing of the elevator made the activity inherently dangerous, and that the independent contractor’s employees had
reason to believe that the project that they were hired to execute would be made as safe as possible.66 Thus, the court finds an
act to be inherently dangerous by means of the principal’s interference with an otherwise safe activity.67

In State v. Schenectady Chem., Inc., the New York appellate court explained that an activity could become inherently
dangerous when “the employer has failed to take proper precautions in selecting a competent party with whom to contract.”68
In Schenectady, a chemical company had contracted with an independent contractor for the disposal of its contaminants.69
The independent contractor intentionally disposed of the chemicals in the local water supply, contaminating the water supply
and the soil for the town, and causing injuries to people in that area as a result of the contaminated water.70 The court
explained, in this appeal from the defendant-chemical company’s motion to dismiss, that the fact-finder could find the
activity to be inherently dangerous and therefore impute liability to the chemical company for the negligent acts of their
independent contractor.71 The court reasoned that the employer’s failure to “take proper precautions in selecting a competent
party with whom to contract” was a factor *68 that the jury could take into account in determining whether the activity was
inherently dangerous.72
In Chainani v. Bd. of Educ., the New York high court held that some activity, known as inherently dangerous activity, is
“dangerous in spite of all reasonable care,”73 and therefore the principal is liable for any damages that occur while the
independent contractor is performing those activities.74 The court explained, citing to Rosenberg, that an activity cannot be
inherently dangerous unless “the work involves a risk of harm inherent in the nature of the work itself [and] that the employer
recognizes, or should recognize, that risk in advance of the contract.”75
In Chainani, a car hit a child as he was crossing the street to get to the school bus.76 His parents alleged that the school
district was liable for the independent contractor’s negligence (the school bus company) because the act of driving children to
school was inherently dangerous.77 The parents claimed that the bus driver was negligent in picking up the children across a
highway because he knew that the children would often cross the highway to get to the school bus; they further claimed that
this negligence should have been imputed onto the school board because carrying children is an inherently dangerous activity.
78

The court held that the act of transporting children to and from school was not inherently dangerous, and so no liability could
be imputed to the school board for any negligence on the part of the independently contracted school bus driver.79 The court
reasoned that the activity of driving children to school is accomplished on a daily basis without incident or injury, and that a
non-negligent bus driver would not likely cause any injuries getting children to and from school in the course of his normal
*69 day.80 Thus, two factors that the court looked to in determining whether an act is inherently dangerous are: (1) whether
the act is commonly performed without injury; and (2)whether a non-negligent person could perform the job without causing
injury to a third party.81
In Whitaker v. Norman, the New York high court held that property owners cannot be held strictly liable for “injuries to
employees of an independent contractor hired to do the work that resulted in the harm, notwithstanding that the work was ...
inherently dangerous.”82
In Whitaker, the defendant hired an independent contractor to blast dynamite on his property to build an excavation.83 One of
the independent contractor’s employees was injured in the process and sued the owner of the property under the theory that
the work was inherently dangerous and therefore the owner of the home was strictly liable for all of his injuries.84 The court
disagreed; they explained that the principal is, as a general rule, not liable for the torts of his independent contractors.85 An
exception to this rule, the court explained, was when the work of the independent contractor was inherently dangerous.86
When the work is labeled inherently dangerous, the principal is generally liable for the torts of his independent contractors.87
The court explained that the purpose of the inherently dangerous exception to the vicarious liability rule is to protect the
public, not employees of independent contractors.88 Thus, the court provides a policy explanation for designating an activity
as inherently dangerous: protecting the general public from the action of principals who contract extremely dangerous
projects to independent contractors.89
In Beck v. Woodward Affiliates, the New York appellate court held that the use of hydrofluoric acid to clean the façade of a
building in a public place is an inherently dangerous activity.90
*70 In Beck, a pedestrian leaned against a building that had been sprayed with hydrofluoric acid, causing her severe chemical
burns.91 The court held that the owner of the building is liable for the independent contractor’s negligence in failing to

remove the acid from the building after using it to waterproof the establishment.92 The court reasoned that it was foreseeable
that pedestrians would come across the building, which was in a heavily populated area, and come into contact with it;
therefore, spraying any dangerous chemicals onto it is inherently dangerous.93 Thus, similar to the court in Whitaker, the
court acknowledges that a factor in determining whether an act is inherently dangerous is whether it will have an adverse
affect on the public at large.94
The Second Circuit has synthesized most of the cases cited above, and several others, to determine that New York law makes
an activity more likely to be inherently dangerous if it is foreseeable that the activity could cause great damage to a public, as
opposed to a private, area.95 As mentioned earlier, the New York courts have provided several factors to use when
determining whether an act is inherently dangerous.
In determining whether an act is inherently dangerous in New York, the courts look at various factors such as: (1) the
likelihood that the act will cause harm to a public area;96 (2) whether the danger in the activity is known, or should be known,
to the person contracting for the activity to be performed;97 (3) whether the activity contains a risk to foreseeable members of
the public (i.e., all pedestrians);98 (4) whether the activity puts the *71 “general public” at risk;99 (5) the principal interferes
with the independent contractor in his work, thus making the work more dangerous than it would already be;100 determining
whether the principal took reasonable precautions “in selecting a competent party with whom to contract”;101 (6) whether the
act is commonly performed without injury;102 (7) whether a non-negligent person could perform the job without foreseeably
causing injury to a third party;103 (8) whether labeling the activity as inherently dangerous will have valuable policy
implications;104 and (9) whether the act is likely to have an adverse affect on the population at large.105
2. Terrorism falls within the parameters of inherently dangerous activity
Terrorism is defined as “violent acts or acts dangerous to human life that are a violation of the criminal laws of the United
States ... [that] appear to be intended to intimidate or coerce a civilian population.”106 This includes providing funding or
training to those who intend on using those resources to further any acts of violence against a civilian population.107
Terrorism meets all of the factors that constitute an inherently dangerous activity. First, terrorism, as an act “intended to ...
coerce a civilian population”108 is designed to cause harm to a public area. It is unlikely that one can “coerce a civilian
population” through “violent acts” without causing some form of disruption to a public area.109
Second, terrorism meets the second factor of the inquiry in determining whether an act is inherently dangerous because a *72
person contracting out “acts dangerous to human life”110 should know of the “danger” involved in those acts on their face.111
Third, terrorism, which includes providing resources to support acts of aggression against a civilian population,112 certainly
puts the “general public” at risk113 because the principal is intentionally providing resources to provide for activities that
cause public chaos.114
Fourth, by providing resources to support violent acts against a civilian population,115 the principal supporting the terrorists
is interfering with the work of the terrorist organization116 insofar as they attempt to promote their own agendas, thereby
making the already dangerous activity even more dangerous.117
Fifth, providing funds for the express purpose of causing harm to a civilian population118 and choosing people to carry out
that harm seems incompatible with taking reasonable precautions “in selecting a competent party with whom to contract”119
because the party with whom the principal is willing to contract is attempting to use “violent acts” dangerous “to human life”
to promote its political agenda.120
*73 Sixth, terrorism, as defined as using “violent acts” dangerous “to human life”121 is only performed without injury if it
fails;122 thus, the sixth factor in determining whether an act is inherently dangerous, looking at whether the act can be
performed without injury, fails, and terrorism therefore meets this requirement for being an inherently dangerous act.123
Seventh, a non-negligent person could not commit “acts dangerous to human life ... to intimidate or coerce a civilian

population”124 in a way that would not foreseeably cause harm to others because the very purpose of their actions is to cause
harm to third parties.125 Thus, terrorism meets this factor in determining whether it is inherently dangerous.
Eighth, labeling terrorism as inherently dangerous will have valuable policy implications126 because it will increase liability
against individuals who provide material support for the murder of civilians.127 Hence, the eighth factor in determining
whether an act should be labeled as inherently dangerous--asking whether such designation would promote a public policy
objective--is met by labeling terrorism as an inherently dangerous activity.
Finally, terrorism undoubtedly has an adverse affect on the population at large128 because it frightens people into political
submissiveness and places chaos above law and civility for the benefit of a small group at the expense of the larger society.
129 Therefore, terrorism meets this final factor--determining whether the act will have an adverse affect on the population at
large--in determining whether an act should be labeled inherently dangerous.
Thus, as stated above, terrorism satisfies all nine criteria that the courts look to in determining whether an act is inherently
*74 dangerous; therefore, it is beyond doubt that terrorism is an inherently dangerous activity in New York.130
b. Supporting Terrorism Is Negligence Per Se
1. Supporting an inherently dangerous malevolent act is inherently negligent
The U.S. Supreme Court has held that engaging in an inherently dangerous activity is not actionable under the FTCA unless
the Government was negligent when it engaged in such activity.131 Thus, in order for the FTCA to be applicable to the
Government’s support of an inherently dangerous activity, the Government must have been negligent in its support for such
activity.132
In Orlikow v. U.S., the Court reasoned that funding an inherently dangerous activity that is malevolent constitutes negligent
funding per se.133 In Orlikow, the plaintiff was a member of a group of individuals who brought a claim against the
Government via the FTCA for “negligent funding of an inherently dangerous activity, ie, human experimentation.”134 In
Orlikow, the Court explained the facts as such:
In the 1950s, the CIA initiated an expansive covert research project, known as MKULTRA, which was designed
to investigate chemical and biological warfare. The project was established to counter Soviet and Chinese
advances in brainwashing and interrogation techniques. Various subprojects were *75 contracted out to research
institutions. Because the Agency funded the research indirectly, participating individuals often were unaware of
the CIA involvement .... In 1955, the CIA set up a secret front organization, known as the Society for the
Investigation of Human Ecology (SIHE), to fund further studies. [A] CIA employee ... assisted in the program
formation. Approximately a year later [the CIA employee] read an article, published in the American Journal of
Psychiatry, written by Dr. Ewen Cameron from the Allan Memorial Institute of Psychiatry, and entitled Psychic
Driving. The article prompted him to invite Dr. Cameron to submit an application for SIHE research funds [for
his research in human experimentation].135
The Court concisely explained, “this case involves the alleged negligence by the CIA in secretly funding a doctor who
allegedly carried out experiments on unwitting human subjects.”136 The Court stated that any Government funding that goes
towards this type of inherently dangerous activity is negligent funding because the acts being supported are of an
“extraordinary and malevolent” nature.137 The Court reasoned that funding an inherently dangerous activity that is
malevolent is what Congress intended when providing for the waiver of sovereign immunity under the FTCA.138 Thus, if
terrorism (which includes providing support to terrorists)139 is considered malevolent, then any Government conduct that
supports terrorism is negligent.
2. Terrorism is considered malevolent
In determining that human experimentation is considered malevolent, the Court in Orlikow explained that human

experimentation involved unwitting subjects, who are at the mercy *76 of their experimenter.140 As explained previously,
terrorism involves “violent acts” that are “dangerous to human life” and are targeted against civilian populations.141 As a
matter of common knowledge, civilians are the most vulnerable of all members of a society, and subsequently they are the
ones targeted in politically motivated acts of violence.142 Thus, since terrorism targets the most vulnerable members of
society, who are then at the mercy of the terrorists, is a malevolent act under the Orlikow standard.143
iii. Summary Of Duty To Refrain From Negligently Engaging In A Malevolent Inherently Dangerous Activity
The United States owes a duty to its citizens to refrain from negligently engaging in an inherently dangerous activity that is
malevolent.144 Under the FTCA, a citizen of the U.S. can sue the Government for engaging in such activities (provided it
proximately causes damages to them).145 Terrorism is an inherently dangerous activity;146 it is also considered malevolent.
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When the Government engages in terrorism it does *77 so negligently as a matter of law.148 The Government engages in
terrorism when it provides support to an armed group with the belief that the group will use those funds to attack a civilian
population.149 Thus, the Government owed a duty to its citizens to refrain from providing funds to an organization whom
they knew or should have known would use those funds for the purpose of killing civilians. In Part II of this comment, I
demonstrate that the U.S. Government breached this duty by providing funds to the Taliban knowing they would attack
civilian targets.
II. THE CIA BREACHED ITS DUTY NOT TO SUPPORT TERRORISM
A. American Involvement In The Middle East
American involvement in Mideastern affairs is well documented.150 The tension between the U.S. and Iran, for instance, is
far more complex than Bush’s “axis of evil speech” and, despite what some American journalists claim, Iranians do not suffer
some form of irrational “anti-American” sentiments, with no *78 logical relationship to historical fact.151 The Financial
Times reported that:
[A] big majority of Iranians feel the 1979 revolution ... was carried out against not only the Shah but also his
American sponsors. They do not forget that it was H. Norman Schwarzkopf, father of the US commander in the
1991 Gulf War, who equipped the Shah’s autocracy with its police force; nor the CIA coup that in 1953 brought
down Mohammad Mossadeq, the prime minister who nationalised the oil resources. No less can they forget
how the west backed Saddam Hussein’s 1980 invasion of Iran.152
This CIA intervention in the Middle East leads to the creation of groups such as the Taliban.153 This intervention generally
comes in the form of aid, both monetary and weapons, as well as training.154
B. The Creation Of The Taliban
i. CIA funding of the Taliban
When the Soviets invaded Afghanistan in 1979, the U.S. provided approximately $5 billion worth of aid to a group known as
the Mujaheddin.155 This group was the predecessor to the Taliban.156 Most of the aid to this group came in the form of lethal
modern weaponry as well as training and logistics.157 Before the CIA intervention, Afghanistan was governed by various
groups of people, some moderate, and others, known as Islamicists, who *79 were “extremely fanatical.”158 According to the
world’s leading expert on the Taliban, Ahmed Rashid, “prior to the war [against the Russians] the Islamicists barely had a
base in Afghan society, but with money and arms from the CIA ... they built one and wielded tremendous clout.”159 This
training and funding from the CIA eliminated the traditional leadership in Afghanistan and left the governance of the country
to the most extreme radicals in the region--the ones who were the most dangerous and were best trained by the CIA in
guerrilla warfare--the Taliban.160 As a result of CIA funding, the Taliban then became the new de facto government in
Afghanistan, and were able to impose their political and religious beliefs across the region with impunity.161

By the mid-1980s, the Taliban had become proficient in the use of Stinger Missiles and similar military equipment, provided
by the United States.162 According to BBC Senior Correspondent, Jane Corbin, the CIA, operating under a policy of
“plausible deniability,” organized a massive airlift of arms--several hundreds of thousands of tons in the first five years of the
war--to the Taliban’s predecessors.163 Milt Beardon, the CIA’s local station chief, observed the Mujaheddin become fully
developed soldiers, capable of fighting the Russians and training others to do so. Corbin reported that Beardon believed
“some [of the rebels] were genuine, on missions of humanitarian value, while others were adventure-seekers looking for
paths to glory, and still others were psychopaths.”164 Thus, it is reasonable to conclude that the CIA knew that they were
training unstable people to commit acts of murder and warfare.165
ii. How to Determine Breach
Whether a party breached the standard of care that it owed to an individual or group is a question of fact, dependent on what
standard of care that party owed.166 When the party is funding an *80 inherently dangerous activity that is malevolent, such
as terrorism,167 they have breached that duty when they engage in activity that is foreseeably violative of their standard of
duty.168 As explained above, the duty to refrain from engaging in terrorism includes the duty to refrain from providing
monies or weapons to any group who the party knows or should know, will use those resources to attack civilian populations.
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Therefore, the CIA breached their duty to refrain from engaging in terrorism if they provided monies to any group who
they knew or should have known would use those resources to attack civilians.
iii. The CIA Knew that Their Money and Weapons Would be Used to Attack Civilian Populations
According to Rashid, in 1986, CIA Chief, William Casey, had stepped up the war against the Soviet Union by taking three
significant, but at that time highly secret, measures:
[First], he had persuaded the US Congress to provide the Mujaheddin with American-made Stinger anti-aircraft
missiles to shoot down Soviet planes and provide US advisers to train the guerillas .... Secondly, Casey
convinced the Mujaheddin to attack the [civilian populations in the] Soviet Socialist Republics of Tajikistan and
Uzbekistan. Casey was delight with the news [that his terrorist groups were doing so well] on his next secret
trip to Pakistan he crossed the border into Afghanistan with President Zia to review the Mujaheddin groups.
Thirdly, Casey committed CIA support to a long-standing ISI [Pakistani Secret Intelligence] initiative to recruit
radical Muslims from around the world to come to Pakistan and fight with the Afghan Mujaheddin.170
*81 Therefore, the CIA not only could have foreseeably predicted that there would be an attack against civilian populations in
the U.S.S.R., it was their intent that such actions, defined as terrorism, occur.171 Therefore, there can be no question that the
United States, via the CIA, breached its duty to refrain from negligently engaging in an inherently dangerous malevolent
activity.172
III. THE GOVERNMENT’S BREACH OF ITS DUTY TO REFRAIN FROM SUPPORTING TERRORISM
PROXIMATELY CAUSED THE DAMAGES INCURRED ON 9/11
A. What Is Proximate Cause?
Proximate cause is a question of fact.173 It is determined by looking at whether the initial action would foreseeably lead to
the end consequences (i.e., the damages).174 In other words, proximate cause is determined by looking at whether the
damages would not have occurred “but for” the breach of the duty owed to that party.175
B. Determining Proximate Cause In Cases Involving Terrorism
In Boirn, the court explained that the purpose of the Suppression of Terrorism Act176 was to “codify general common *82
law tort principles and to extend civil liability for acts of international terrorism to the full reaches of traditional tort law.”177

The statute itself contains all of the elements of a traditional tort, defining causation as occurring “by reason of” the breach of
the legally owed duty to the injured party(s).178
In Boirn, the plaintiffs were suing a private party under the Suppression of Terrorism Act for providing funds to the
Palestinian organization Hamas.179 The plaintiffs claimed that as a result of this funding, Hamas was able to carry out a
terrorist activity in the West Bank, killing several civilians, including their son.180 The court held that the funding was not
sufficient to make the private party liable for the terrorist acts of Hamas because the defendant had no intention that his
monies would be used to support terrorism, nor should he have known that it would.181 The court explained that proximate
cause is met only if the damages incurred were “reasonably ... anticipated as a natural consequence of the defendant’s
actions.”182 The court reasoned that, in this case, by only providing money to Hamas, it was not foreseeable that the money
would be used to murder civilians, but the court’s text implied that, had the intent of the defendant been to cause such harm
against third party civilians, proximate cause would be met.183
Hence, the standard in determining proximate cause is foreseeability, but foreseeability is met in the case of supporting
terrorism when the actor intends for his support to be used to harm civilians.184 The relevant inquiry in determining whether
an act would foreseeably cause the damages incurred is whether those *83 damages should have been “reasonably ...
anticipated as a natural consequence of the defendant’s actions.”185
C. 9/11 Was a “Natural Consequence” of Funding the Taliban
As noted above, the CIA provided funding to groups who they knew were “psychopaths” and trained them in the art of
terrorist activities.186 Further, even before the CIA funding began, it was well known that Osama bin Laden was the leader of
the Islamicsts who were to receive the CIA training, money and weapons.187 Moreover, bin Laden had even made clear then
that “he hated America” and “everything American.”188 Thus, the CIA provided funds and weapons to a group of
psychopathic anti-Americans who “hated America” and then encouraged these people to murder civilians.189 Under the Boirn
standard therefore, all of the Government’s actions were “foreseeable” because they were done with the intent to harm
civilians.190 Moreover, it is reasonable to expect the Government to foresee that “as a natural consequence” of funding antiAmericans in the art of terrorism, they may utilize their training, as well as their newly acquired weapons and monies to
attack the country that they saw, even then, as an “enemy of the Muslim world.”191
*84 IV. THE VICTIMS OF THE WORLD TRADE CENTER WERE FORESEEABLE PLAINTIFFS AND THEIR
DAMAGES ARE THEREFORE COGNIZABLE IN A NEGLIGENCE CLAIM
In order to recover for negligent conduct, the plaintiff must demonstrate that he suffered damages.192 Damages to the
particular plaintiff must have been foreseeable from the result of defendant’s negligence in order for the plaintiff to recover.
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The seminal case in determining whether a plaintiff is a foreseeable victim of defendant’s actions, and therefore can sue for
negligence, is Palsgraf v. Long Island R. Co. Palsgraf held that harm from the negligent conduct of defendant must have
foreseeably put the particular plaintiff at harm in order for him to recover.194 The court explained that no party owes a duty to
the world at large, and therefore, the negligent conduct of the defendant must have foreseeably put the defendant in harm’s
way.195
The New York courts have explained that when a party engages in an inherently dangerous activity that foreseeably puts the
“general public” in danger, the entire populace becomes foreseeable plaintiffs.196
As stated above, terrorism is an inherently dangerous activity,197 that foreseeably puts the “general public” in danger,198 and
therefore, when the Government provided support for terrorism199 (thereby engaging in terrorism)200 the “general public”
was put at risk and became foreseeable victims.201 Therefore, the *85 victims of September 11, 2001, were foreseeable
plaintiffs of the Government’s negligence in training and supporting the Taliban in Afghanistan, and can sue the United States
under the FTCA for their negligence.202

V. CONCLUSION
In this comment I have demonstrated that citizens of the United States who were killed or injured at the World Trade Center
on September 11, 2001, could sue the Government for their injuries under the FTCA. The plaintiffs’ or their estates could sue
the Government under a theory of negligence. All four elements of the tort claim of negligence have been satisfied.203
*86 The Government owed a duty to American citizens to refrain from negligently engaging in an inherently dangerous
malevolent activity. Terrorism is an inherently dangerous malevolent activity, and any support for such an activity is
negligent per se. Therefore, the Government owed a duty to refrain from engaging in terrorism. A party engages in terrorism
if they provide funds to a group with the intention that those funds be used to attack civilian populations. Thus, the
Government’s duty to refrain from engaging in terrorism included a duty to refrain from providing funds to a group who they
knew would use those funds to attack civilians.
The Government breached their duty not to support terrorism when they provided funds to the Taliban’s predecessors, the
Mujaheddin, to attack civilians in the U.S.S.R. This breach was the proximate cause of the damages incurred on September
11, 2001, in New York because providing money, weapons and training to a psychopathic anti-American group with the
intent that they kill civilians with these resources foreseeably leads to an attack on American soil from this same group,
harboring the same anti-American sentiments.
The American victims of 9/11 were foreseeable plaintiffs of the Government’s negligence in supporting terrorism in
Afghanistan because terrorism is an inherently dangerous activity that puts the “general public” at risk of danger, and
therefore, the American public was a foreseeable plaintiff of the Government’s negligence and can recover for their damages.
204

Footnotes
a1

Tarun Mehta is a 2003 graduate of Howard University School of Law. He passed the July 2003 New York Bar Exam and is
scheduled to take the attorney’s oath in July of 2004. He would like to thank Leslie Chambers for her patience in helping edit
the footnotes and assisting with the bluebooking. He would like to dedicate this work to two of his York University
professors, Walter Perchal and Benjamin Lowinsky, who constantly challenged him to take a stand on issues based on their
merits, not their popularity.

1

LAO TZU, TAO TEH CHING 45 (John Wu trans., Shambhala Pocket Classics 1990).

2

See NOAM CHOMSKY, 911 9 (Seven Stories Press 2001).

3

I focus on this particular act for cohesiveness, because I attempt to demonstrate that the Federal Government is liable for
negligently supporting the Taliban and al Qaeda, and therefore I must use a relevant state law that the U.S. can be held liable
under. See Birnbaum v. United States, 588 F.2d 319, 322 (2d Cir. 1978) (implementing the Federal Tort Claims Act that
waives sovereign immunity for the Federal Government provided that the negligent act of the Government is a violation of
state law). Moreover, I chose to focus on the World Trade Center because that is what the world remembers, and it was the
most tragic of all four terrorist acts that day.

4

See Laird v. Nelms, 406 U.S. 797, 800-01 (1972) (explaining that the Government can be held liable under the FTCA if it
negligently engages in inherently dangerous activity); Orilkow v. United States, 682 F. Supp. 77, 81-3 (DDC 1988) (funding
activity that the CIA knew was going to be used for a “malevolent” purpose constituted “negligent funding” per se);
Birnbaum, 588 F.2d at 322 (implementing the Federal Tort Claims Act (FTCA) provides relief for U.S. citizens who are
injured as a result of the negligent conduct of Federal employees). See also, Glickman v. United States, 626 F. Supp. 171, 175
(S.D.N.Y. 1985) (explaining that funding inherently dangerous activities that are malevolent constitute negligent funding per
se).

5

See 18 U.S.C. § 2331 (2002).

6

See 8 U.S.C. § 1182 (2002).

7

See Laird, 406 U.S. at 800-01; Orilkow, 682 F. Supp. at 81-3; Birnbaum, 588 F.2d at 322. See also Glickman, 626 F. Supp. at
175.

8

See id.

injured as a result of the negligent conduct of Federal employees). See also, Glickman v. United States, 626 F. Supp. 171, 175
(S.D.N.Y. 1985) (explaining that funding inherently dangerous activities that are malevolent constitute negligent funding per
se).
5

See 18 U.S.C. § 2331 (2002).

6

See 8 U.S.C. § 1182 (2002).

7

See Laird, 406 U.S. at 800-01; Orilkow, 682 F. Supp. at 81-3; Birnbaum, 588 F.2d at 322. See also Glickman, 626 F. Supp. at
175.

8

See id.

9

See AHMED RASHID, TALIBAN: MILITANT ISLAM, OIL AND FUNDAMENTALISM IN CENTRAL ASIA 129 (2000).

10

See JANE CORBIN, AL QAEDA: THE TERROR NETWORK THAT THREATENS THE WORLD 16 (2002). See also
RICHARD CLARKE, AGAINST ALL ENEMIES: INSIDE AMERICA’S WAR ON TERROR 52 190 (2004)(“[W]hen the
U.S. engaged the Saudis, Egyptians, and other Arab states in the fighting against the Soviets, America sought (or acquiesced
in) the importation into Afghanistan and Pakistan of an army of ‘Arabs’ without considering who they were or what would
happen to them after the Soviets left.” One of those people who were hired “to recruit, move, train, and indoctrinate the Arab
volunteers in Afghanistan” was Osama bin Laden. Many of those already trained were known terrorists and “later became the
al Qaeda network of affiliated terrorist groups.”) Bin Laden was the leader of al Qaeda and “there was effectively little
difference between [the Taliban] leadership and that of al Qaeda.”

11

EDWARD HERMAN, THE “TERRORISM” INDUSTRY: THE EXPERTS AND INSTITUTIONS THAT SHAPE OUR
VIEW OF TERROR 230 (1989). For a further analysis of Martin Bernal’s extraordinary work on the role that racism plays in
the context of historical analysis, see MARTIN BERNAL, BLACK ATHENA: THE AFROASIATIC ROOTS OF
CLASSICAL CIVILIZATION V.1, The Fabrication of Ancient Greece 1785-1985 (1988).

12

See 18 U.S.C. § 2331.

13

Id.

14

Id.

15

Id.

16

Boim v. Quranic Literacy Inst., 291 F.3d 1000, 1028 (7th Cir. 2002) (explaining that “The statute clearly is meant to reach
beyond those persons who themselves commit the violent act that causes the injury”).

17

Id. at 1023.

18

See id. at 1021.

19

See id.

20

See id. at 1011. The court appeared to be saying that those who commit acts of terrorism will do so regardless of their
monetary resources. Thus, the court implicitly reasoned, the statute was designed to prevent outsiders from helping support
these terrorists so that there could be only minimal damage done by their activities. It is also worth noting that President
Bush, in his State of the Union Address, made clear that the U.S. “condemn[s] the Taliban regime” not only because it is
“repressing its own people,” but because “it is threatening people everywhere by sponsoring and sheltering and supplying
terrorists.” See President George W. Bush, Addressing the Nation (Oct. 19, 2002), available at htttp://
www.washingtonpost.com/wpsrv/nation/specials/attacked/transcripts/bushaddress. Note that the President condemns the
Taliban for “sponsoring and sheltering and supplying terrorists,” but deletes the fact that the Taliban themselves were
supplied, and funded by the U.S. See Benjamin Weiser, U.S. Ex-Sergeant Linked to Bin Laden Conspiracy, N.Y. TIMES, Oct.
30, 1998, at A1.

21

See Boim, 291 F.3d at 1011-14.

22

See supra note 6.

23

See supra note 6.

24

See supra note 6 (emphasis added). See also, In re Anwar Haddam, LEXIS *20 BIA (Dept. of Just. Brd of Imm App 2000).

26

See In re Anwar Haddam, No. A22 751 813, 2000 WL 1901995 (B.I.A. 2000).

Taliban for “sponsoring and sheltering and supplying terrorists,” but deletes the fact that the Taliban themselves were
supplied, and funded by the U.S. See Benjamin Weiser, U.S. Ex-Sergeant Linked to Bin Laden Conspiracy, N.Y. TIMES, Oct.
30, 1998, at A1.
21

See Boim, 291 F.3d at 1011-14.

22

See supra note 6.

23

See supra note 6.

24

See supra note 6 (emphasis added). See also, In re Anwar Haddam, LEXIS *20 BIA (Dept. of Just. Brd of Imm App 2000).

26

See In re Anwar Haddam, No. A22 751 813, 2000 WL 1901995 (B.I.A. 2000).

27

See id.

28

See id.

29

See id.

32

See id.

33

28 U.S.C. § 1346(b)(1) (2002).

34

See Orlikow, 682 F. Supp. at 84-7. This theory, known as respondent superior, is an ancient doctrine and a part of the
common law of this country for well over a century. See Kain v. Smith, 80 N.Y. 458, 472 (1880). The doctrine allows, for
instance, a U.S. citizen to sue the Government when one of its agents commits a tort that was caused as a result of the
Government negligently hiring, or training the individual. See Laird v. Nelms, 406 US 797, 800-01 (1972). In this type of
situation the claim is that the Government’s negligence in hiring or training the individual is the tort that caused the harm to
the third party, as opposed to claiming that the Government is liable for the intentional tort committed by its agent.

35

Birnbaum, 588 F.2d at 322. Here it may be easy to confuse the phrase “within the scope of their employment” to refer to the
Taliban. Certainly, the U.S. Government did not train the Taliban to attack New York City, and therefore it appears that their
actions were not “within the scope of their employment” under the FTCA, and therefore no liability attaches. However, this
misconstrues the tort: the action is against the United States for the actions of the CIA while “within the scope of their
employment,” when they trained and funded the Taliban. See Benjamin Weiser, Ex-Sergeant Linked to Bin Laden
Conspiracy, N.Y. Times, Oct. 30, 1998, at A1. This funding and training was within the scope of the employ of the CIA
agents, who, I argue below, supported terrorist activities against civilian populations. See RASHID, supra note 9. Thus, there
are no issues with regard to whether the actions in question are “within the scope of their employment” for purposes of the
FTCA because it is the CIA’s activities that are the actions in question, not those of the Taliban (i.e., it is the CIA’s negligent
training and funding of the Taliban that is actionable, not the intentional acts of the Taliban or A1 Qaeda themselves).

36

See Orlikow, 682 F. Supp. at 84-7; see Birnbaum, 588 F.2d at 322.

37

See Birnbaum, 588 F.2d at 322; see Laird, 406 U.S. at 800-01; see Orlikow, 682 F. Supp. At 81-3; see Glickman, 626 F. Supp.
at 175.

38

406 U.S. at 800-01.

39

See Birnbaum, 588 F.2d at 322. Note that the FTCA “focuses on the place of the Government’s act or omission.” See Sami v.
United States, 617 F.2d 755, 761-2 (DC Cir. 1979) (citing 28 U.S.C.S. § 2680(k) (2002)). The D.C. Circuit held in Sami that
there was “No case ... [that] has held the United States exempt from liability for acts or omissions occurring here which have
their operative effect in another country.” Sami, 617 F.2d at 762 (cited in Orlikow, 682 F. Supp. at 87). In Orlikow, a private
doctor was using CIA monies to engage in an inherently dangerous activity (human experimentation) in Canada. 682 F. Supp.
at 83-7. The court explained that the doctor committed all of his inherently dangerous (tortious) conduct in Canada, and all of
his victims were citizens and residents of Canada, who were, at all times during the illegal experimentation, domiciled in
Canada. Id. at 87. The court explained that that the plaintiffs “allege[d] negligence by the CIA in supervising employees and
funding” the doctor in an inherently dangerous activity. Id. The court determined that the negligent funding of these doctors
occurred in the United States, where the CIA sits and makes its funding determinations. Id. The court explained that under
these circumstances, where the CIA commits funding to a foreign group, the lawsuit is actionable in the United States
because the private acts of the doctor is not what is actionable, and therefore his location is of no consequence; rather, the
decision of the CIA to fund the doctor is an act that occurs within the United States, and therefore, the negligence of the
Government in deciding to fund the inherently dangerous activity is what is actionable under the FTCA. Id. Or, to put it
another way, the FTCA provides liability for negligently supporting an inherently dangerous activity provided that negligent
support of an inherently dangerous activity is actionable in the state where the act occurs. Id. In reference to the Taliban, the
CIA’s decision to fund the Taliban came from the CIA headquarters in Washington, DC, and the negligent decision to fund
the Taliban in an inherently dangerous activity (i.e., terrorism) is what is actionable under the FTCA provided New York law
provides for liability for negligently engaging in an inherently dangerous activity. See RASHID, supra note 9 (for CIA
funding of the Taliban); see Rubin Barnett, Afghanistan, The Forgotten Crises, REFUGEE SURV. Q., V. 15 No.2 U.N.H.C.R.
1996 (reporting the amount of money the CIA provided to the Taliban over a number of years in the 1980s).

36

See Orlikow, 682 F. Supp. at 84-7; see Birnbaum, 588 F.2d at 322.

37

See Birnbaum, 588 F.2d at 322; see Laird, 406 U.S. at 800-01; see Orlikow, 682 F. Supp. At 81-3; see Glickman, 626 F. Supp.
at 175.

38

406 U.S. at 800-01.

39

See Birnbaum, 588 F.2d at 322. Note that the FTCA “focuses on the place of the Government’s act or omission.” See Sami v.
United States, 617 F.2d 755, 761-2 (DC Cir. 1979) (citing 28 U.S.C.S. § 2680(k) (2002)). The D.C. Circuit held in Sami that
there was “No case ... [that] has held the United States exempt from liability for acts or omissions occurring here which have
their operative effect in another country.” Sami, 617 F.2d at 762 (cited in Orlikow, 682 F. Supp. at 87). In Orlikow, a private
doctor was using CIA monies to engage in an inherently dangerous activity (human experimentation) in Canada. 682 F. Supp.
at 83-7. The court explained that the doctor committed all of his inherently dangerous (tortious) conduct in Canada, and all of
his victims were citizens and residents of Canada, who were, at all times during the illegal experimentation, domiciled in
Canada. Id. at 87. The court explained that that the plaintiffs “allege[d] negligence by the CIA in supervising employees and
funding” the doctor in an inherently dangerous activity. Id. The court determined that the negligent funding of these doctors
occurred in the United States, where the CIA sits and makes its funding determinations. Id. The court explained that under
these circumstances, where the CIA commits funding to a foreign group, the lawsuit is actionable in the United States
because the private acts of the doctor is not what is actionable, and therefore his location is of no consequence; rather, the
decision of the CIA to fund the doctor is an act that occurs within the United States, and therefore, the negligence of the
Government in deciding to fund the inherently dangerous activity is what is actionable under the FTCA. Id. Or, to put it
another way, the FTCA provides liability for negligently supporting an inherently dangerous activity provided that negligent
support of an inherently dangerous activity is actionable in the state where the act occurs. Id. In reference to the Taliban, the
CIA’s decision to fund the Taliban came from the CIA headquarters in Washington, DC, and the negligent decision to fund
the Taliban in an inherently dangerous activity (i.e., terrorism) is what is actionable under the FTCA provided New York law
provides for liability for negligently engaging in an inherently dangerous activity. See RASHID, supra note 9 (for CIA
funding of the Taliban); see Rubin Barnett, Afghanistan, The Forgotten Crises, REFUGEE SURV. Q., V. 15 No.2 U.N.H.C.R.
1996 (reporting the amount of money the CIA provided to the Taliban over a number of years in the 1980s).

40

See Laird, 406 U.S. at 800-01.

41

See Birnbaum, 588 F.2d at 322; see Sami, 617 F.2d at 761-2; See Orlikow, 682 F. Supp. At 83-7; see RASHID, supra note 39;
see Rubin, supra note 39. See also Leaf v. United States, 588 F.2d 733, 735 (9th Cir. 1978), where the court allowed the
United States to be held liable for acts that occurred in a state under that state’s laws according to the FTCA even when the
negligent act was committed by a federal agency sitting in Washington, DC.

42

See Birnbaum, 588 F.2d at 322; see Boirn, 291 F.3d at 1011; see Orlikow, 682 F. Supp. At 84-7.

43

See Laird, 406 U.S. at 800-01; see Birnbaum, 588 F.2d at 322; see Boirn, 291 F.3d at 1011; see Orlikow, 682 F. Supp. At
84-7.

44

Rosenberg v. Equitable Life Assurance Soc’y., 79 N.Y.2d 663, 669 (1992). Note that I use the term “high court” or “court of
last resort” to refer to New York’s highest court because of the common confusion that occurs when referring to the New
York court system (i.e., referring to the highest court as the Court of Appeals, and the trial court as the Supreme Court).

45

Id. at 666-67.

46

Id.

47

Id.

48

Id. at 668 (citing RESTATEMENT (SECOND) OF TORTS §§ 416-429 (1965).

49

Id. at 669 (citing Prosser and Keeton, Torts § 71 at 514-15 (5th ed. 1984)).

50

Id. at 670. The court explained that the insurance company was reasonable in assuming that the doctor would not perform the
tests on someone with a heart condition unless he first explained the risks involved in such a procedure and then obtained a
valid consent from the patient to perform the tests (none of which the doctor did in this case).

51

Id. at 669.

52

Wright v. Tudor City Twelfth Unit, Inc., 276 N.Y. 303, 307 (1938).

53

Id. at 305.

54

Id. at 307.

50

Id. at 670. The court explained that the insurance company was reasonable in assuming that the doctor would not perform the
tests on someone with a heart condition unless he first explained the risks involved in such a procedure and then obtained a
valid consent from the patient to perform the tests (none of which the doctor did in this case).

51

Id. at 669.

52

Wright v. Tudor City Twelfth Unit, Inc., 276 N.Y. 303, 307 (1938).

53

Id. at 305.

54

Id. at 307.

55

Id.

56

Rohlfs v. Weil, 271 N.Y. 444, 448 (1936). Note that it would be consistent with the contents of this paper to argue that, when
the U.S. provided funds to the Taliban, they “set in operation a process fraught with potential danger” to the general public.

57

Id.

58

Id. at 447.

59

See id. at 448-49.

60

See id. at 448.

61

See Besner v. Cent. Trust Co., 230 N.Y. 357, 363 (1921).

62

Id. at 362.

63

Id. at 359-61. By the manner that the court explained the case it became apparent that back when this case was decided, in
1921, it was unsafe for one elevator to be operating in a building while another was being fixed in it (even though it is now
common to see elevators being repaired in a building while other elevators in the same building are functioning).

64

See Besner, 230 N.Y. at 360-62.

65

See id. at 362-63.

66

See id. at 363.

67

See id. at 362-63.

68

State v. Schenectady Chems., Inc., 479 N.Y.S.2d 1010, 1014 (1984) (citing 3 N.Y. Jur. 2d, Agency and Independent
Contractors, §§ 343, 350, 351). Note that the Government’s decision to employ the Taliban, a group of anti-Americans, may
have constituted a failure to take proper precautions in selecting a competent party to contract with.

69

See id. at 1012.

70

Id.

71

See id. at 1014.

72

Id.

73

Chainani by Chainani v. Board of Educ., 87 N.Y.2d 370, 381 (1995) (citing Prosser and Keeton, Torts, § 71, at 513 (5th ed.),
and also citing RESTATEMENT (SECOND) OF TORTS § 427)).

74

Id. at 381.

75

Id. (quoting Rosenberg, 79 N.Y.2d at 669).

76

Chainani, 87 N.Y.2d at 377-78.

77

Id. at 381.

72

Id.

73

Chainani by Chainani v. Board of Educ., 87 N.Y.2d 370, 381 (1995) (citing Prosser and Keeton, Torts, § 71, at 513 (5th ed.),
and also citing RESTATEMENT (SECOND) OF TORTS § 427)).

74

Id. at 381.

75

Id. (quoting Rosenberg, 79 N.Y.2d at 669).

76

Chainani, 87 N.Y.2d at 377-78.

77

Id. at 381.

78

See id.

79

See id. The court discussed whether the independent contractor was negligent for its employees’ actions, but that is of no
relevance here.

80

See Chainani, 87 N.Y.2d at 381.

81

See id.

82

Whitaker v. Norman, 75 N.Y.2d 779, 782 (1989).

83

See id.

84

See id.

85

See id.

86

See id.

87

See id.

88

See id.

89

See id.

90

See Beck v. Woodward Affiliates, 640 N.Y.S.2d 205, 207 (1996).

91

See id.

92

See id.

93

See id.

94

75 N.Y.2d at 782.

95

See Tropea v. Shell Oil Co., 307 F.2d 757, 772 n.3 (2nd Cir. 1962).

96

See id.

97

See Rosenberg, 79 N.Y.2d at 669; Chainani, 87 N.Y.2d at 381. This appears to be the threshold issue, and therefore, although
the other factors cited in determining whether an activity is inherently dangerous or not are relevant in the inquiry, the
activity must pose a risk that the principal knew was dangerous on its face when he ordered it done for it to be considered
inherently dangerous. In other words, this factor is necessary in order to prove that the act was inherently dangerous, whereas
the other factors do not all need to be present in making a determination.

98

See Wright, 276 N.Y. at 307.

99

See Rohlfs, 271 N.Y. at 448.

96

See id.

97

See Rosenberg, 79 N.Y.2d at 669; Chainani, 87 N.Y.2d at 381. This appears to be the threshold issue, and therefore, although
the other factors cited in determining whether an activity is inherently dangerous or not are relevant in the inquiry, the
activity must pose a risk that the principal knew was dangerous on its face when he ordered it done for it to be considered
inherently dangerous. In other words, this factor is necessary in order to prove that the act was inherently dangerous, whereas
the other factors do not all need to be present in making a determination.

98

See Wright, 276 N.Y. at 307.

99

See Rohlfs, 271 N.Y. at 448.

100

See Besner, 230 N.Y. at 362-63.

101

Schenectady Chems., 479 N.Y.S.2d at 1014.

102

See Chainani, 87 N.Y.2d at 381.

103

See id.

104

See Whitaker, 75 N.Y.2d at 782.

105

See Beck, 640 N.Y.S.2d at 207.

106

18 U.S.C. § 2331.

107

See Boim, 291 F.3d at 1011-14.

108

See supra note 5.

109

See Allen Thompson, Is it Terrorism to Attack Terrorists? TOR. STAR, Aug. 22, 1998, at B1 (intelligence specialist and York
University Professor, Reg Whittaker, explains that terrorism cannot be effective without violence because violence is the key
to keeping the public in constant fear, and thus willing to concede to demands made by the terrorist groups in exchange for
peace and stability).

110

18 U.S.C. §2331.

111

It is impossible, as a matter of linguistics, to conceive of how a person can contract someone to commit “acts dangerous to
human life” and not know that those acts are “dangerous.” See JEAN AITCHISON, TEACH YOURSELF LINGUISTICS
87-88 (1999 5th ed.) (explaining the rule of “opposites” in language; a rule which essentially means that it is impossible for
someone to honestly make two opposite statements, believing them both to be true, while understanding what each statement
means).

112

See Boim, 291 F.3d at 1011-14.

113

Rohlfs, 271 N.Y. at 448.

114

THOMPSON, see supra note 109.

115

See Boim, 291 F.3d at 1011-14.

116

See Besner, 230 N.Y. at 362-63.

117

See, e.g., Orlikow, 682 F. Supp. at 81-84 (explaining that CIA funding of an inherently dangerous activity--human
experimentation--helped to increase the amount of victims who suffered as a result of the human experimentation because the
private doctors who were funded by the CIA to conduct these experiments were able to obtain a greater number of victims
through their increased resources, thereby making the CIA’s interference in an already inherently dangerous activity even
more dangerous).

118

See Boim, 291 F.3d at 1011-14.

119

Schenectady Chemicals, 479 N.Y.S.2d at 1014.

120

18 U.S.C. § 2331; See CORBIN, supra note 10 at 36. Note that the CIA could not be considered to have exercised proper
caution when choosing the Taliban to fund and train in terrorist activities, when its leader, Osama Bin Laden, had made clear

116

See Besner, 230 N.Y. at 362-63.

117

See, e.g., Orlikow, 682 F. Supp. at 81-84 (explaining that CIA funding of an inherently dangerous activity--human
experimentation--helped to increase the amount of victims who suffered as a result of the human experimentation because the
private doctors who were funded by the CIA to conduct these experiments were able to obtain a greater number of victims
through their increased resources, thereby making the CIA’s interference in an already inherently dangerous activity even
more dangerous).

118

See Boim, 291 F.3d at 1011-14.

119

Schenectady Chemicals, 479 N.Y.S.2d at 1014.

120

18 U.S.C. § 2331; See CORBIN, supra note 10 at 36. Note that the CIA could not be considered to have exercised proper
caution when choosing the Taliban to fund and train in terrorist activities, when its leader, Osama Bin Laden, had made clear
that he had hated Americans since he was “a young child” and it was well known that the Taliban hated everything American.

121

18 U.S.C. § 2331.

122

Chainani, 87 N.Y.2d at 381.

123

See Chainani, 87 N.Y.2d at 381; see 18 U.S.C. § 2331.

124

18 U.S.C. § 2331.

125

See Chainani, 87 N.Y.2d at 381; see also THOMPSON, supra note 109; see also AITCHISON, supra note 111.

126

See Whitaker, 75 N.Y.2d at 782.

127

18 U.S.C. § 2331.

128

See Beck, 640 N.Y.S.2d at 207.

129

THOMPSON, supra note 109.

130

This proposition is especially supported by the fact that the court has never required all nine of those factors to be present in
an act before the court will label it inherently dangerous. Some cases have relied on only one two or three of the factors, and
none have relied on more than five. Therefore, the fact that terrorism meets all nine factors that the court looks to in
determining whether an activity is inherently dangerous lends irrefutable support to the proposition that terrorism is an
inherently dangerous activity.

131

See Laird, 406 U.S. at 800-01.

132

See id.

133

See Orlikow, 682 F. Supp. at 81-83. Though the court never uses the phrase “negligence per se” in their opinion, their
reasoning, as well as the reasoning of the Glickman court that they rely on, lend credence to the rule that any funding of an
inherently dangerous activity that is malevolent is negligent funding. See also, Birnbaum, 588 F.2d at 329; Sami, 617 F.2d at
762; Socialist Workers Party v. Attorney General of the United States, 642 F. Supp. 1357, 1417 (S.D.N.Y. 1986).

134

Id. at 81.

135

Id. at 79-80.

136

Id. at 83.

137

Id. at 81 (citing Glickman v. United States, 626 F. Supp. 171, 175 (S.D.N.Y. 1985) (same facts stemming from the same set of
human guinea pigs in the same MKULTRA project)).

138

See id. The Orlikow court also explains here why the “discretionary function” exception to the FTCA is inapplicable
whenever the act in question is “malevolent.”

139

See 18 U.S.C. § 2331; Boim, 291 F.3d at 1011-14.

140

See Orlikow, 682 F. Supp. at 79-83. Note that the court made note of the fact that the funding had ceased while the
experiments were still being performed but that made no difference to the issue of Government negligence because the

135

Id. at 79-80.

136

Id. at 83.

137

Id. at 81 (citing Glickman v. United States, 626 F. Supp. 171, 175 (S.D.N.Y. 1985) (same facts stemming from the same set of
human guinea pigs in the same MKULTRA project)).

138

See id. The Orlikow court also explains here why the “discretionary function” exception to the FTCA is inapplicable
whenever the act in question is “malevolent.”

139

See 18 U.S.C. § 2331; Boim, 291 F.3d at 1011-14.

140

See Orlikow, 682 F. Supp. at 79-83. Note that the court made note of the fact that the funding had ceased while the
experiments were still being performed but that made no difference to the issue of Government negligence because the
operative effect of their negligent funding creates liability regardless of when the doctor committed his intentionally tortious
conduct. See Orlikow, 682 F. Supp. at 79-87. Hence, it makes no difference that the U.S. had stopped funding the Taliban
years before September 11, 2001, because their initial funding, which was negligent, is what is actionable, not the Taliban’s
intentional tortious conduct.

141

18 U.S.C. § 2331; Boim, 291 F.3d at 1011-14.

142

See THOMPSON, supra note 109.

143

See Orlikow, 682 F. Supp. at 79-83. As a matter of common sense, it is well understand that terrorism is deplored universally,
and it is often deplored because of its malevolent nature (i.e., because it harms innocent people and it does so, not as incident
to any immediate goals, but as the object of its immediate goals). International terrorism is universally regarded amongst
scholars and laypersons alike as malevolent because it violates fundamental tenets of international law, as well as the rights
of innocent victims. See Daniel Reitz, Comment, Raising a Paper Tiger: Public Law No. 105-277 § 117(D) and the Gutting
of the State-Sponsored Terrorism Exception to the Foreign Sovereign Immunities Act, 69 U. CIN. L. REV. 357, 382, citing
RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 702 & cmt. n (1987).

144

See Laird, 406 U.S. at 800-01; Orilkow, 682 F. Supp. at 81-3; Birnbaum, 588 F.2d at 322. See also, Glickman, 626 F. Supp. at
175.

145

See id.

146

See discussion in Section 1(B)(3).

147

See supra text accompanying note 143.

148

See Glickman, 626 F. Supp. at 175; see also Birnbaum, 588 F.2d at 329; Sami, 617 F.2d at 762; Socialist Workers Party v.
Attorney General of the United States, 642 F. Supp. 1357, 1417 (S.D.N.Y. 1986).

149

See Boim, 291 F.3d at 1011-14; In re Anwar Haddam at 70-3. When the CIA engages in activities it is generally protected by
the “discretionary function” exception to the FTCA, meaning that they had the discretion to engage in whichever activities
that they found to be in the best interest of the country and therefore the Government cannot be held liable for their actions,
even when they are negligent in performing these discretionary duties. See United States v. S.A. Empresa de Viacao Aerea
Rio Grandense, 467 U.S. 797, 808 (1984). The discretionary function exception, however does not apply to acts of the
Government or one of its agencies when the act involves negligently supporting or engaging in an inherently dangerous
activity that is malevolent. See Laird, 406 U.S. at 800-01; Orilkow, 682 F. Supp. at 81-3; Birnbaum, 588 F.2d at 322. See
also, Glickman, 626 F. Supp. at 175. Because terrorism is an inherently dangerous malevolent activity, and any support of it
is negligence per se, the Government could not use the discretionary function exception to waive immunity under the FTCA
if it engages in terrorist activity (including monetary support for it). See, Part I, generally.

150

See generally NOAM CHOMSKY, FATEFUL TRIANGLE: THE UNITED STATES, ISRAEL AND THE PALESTINIANS
(Black Rose Books 1990).

151

See David Gardner, Two Falls, No Submission, FIN. TIMES, Aug. 4, 1998, at 15.

152

Id.

153

See Ilana Mercer, A Faustian Bargain Lets The American Taliban Off The Hook, GLOBE & MAIL, Oct. 15, 2002, at A21.

154

See RASHID, supra note 9, at 18.

155

See RASHID, supra note 9, at 18. See also Barnett, supra note 39.

150

See generally NOAM CHOMSKY, FATEFUL TRIANGLE: THE UNITED STATES, ISRAEL AND THE PALESTINIANS
(Black Rose Books 1990).

151

See David Gardner, Two Falls, No Submission, FIN. TIMES, Aug. 4, 1998, at 15.

152

Id.

153

See Ilana Mercer, A Faustian Bargain Lets The American Taliban Off The Hook, GLOBE & MAIL, Oct. 15, 2002, at A21.

154

See RASHID, supra note 9, at 18.

155

See RASHID, supra note 9, at 18. See also Barnett, supra note 39.

156

See MERCER, supra note 153.

157

See RASHID, supra note 9, at 18.

158

See RASHID, supra note 9, at 19.

159

See RASHID, supra note 9, at 19.

160

See RASHID, supra note 9, at 19.

161

See. RASHID, supra note 9, at 19.

162

See CORBIN, supra note 10, at 15.

163

See CORBIN, supra note 10, at 15.

164

See CORBIN, supra note 10, at 16.

165

See CORBIN, supra note 10, at 16.

166

See Nat’l Enter. Corp. v. Dechert Price & Rhoads, 667 N.Y.S.2d 745, 746 (1998).

167

See generally Part I(A).

168

See Cohen v. Brown, Harris Stevens, Inc., 502 N.Y.S.2d 941, 942-43 (1986) (citing Whitmier & Ferris Co. v. Buffalo
Structural Steel Corp., 482 N.Y.S.2d 927, 928-29 (1984)).

169

See Boim, 291 F.3d at 1011-14.

170

See RASHID, supra note 9, at 129. Note that, although the words “attack a civilian population” were not expressly used in
this quote, it can be reasonably inferred from reading the passage in its entirety. Furthermore, even if the attack against the
civilian population was not expressly planned, the actions still meet the Boim standard of supporting terrorism because it was
reasonably foreseeable that these actions would harm civilians. See Boim, 291 F.3d at 1011-14.

171

See id.

172

See generally Part I(A) to determine what that duty is (essentially, “engaging in terrorism” includes providing resources to
groups who will foreseeably use those funds to attack civilians. See Boim, 291 F.3d at 1011-14; In re Anwar Haddam at 70-3;
terrorism is an inherently dangerous malevolent activity. See Orlikow, 682 F. Supp. at 79-83; and any engaging in terrorism is
negligent per se; see Orlikow, 682 F. Supp. at 81-83. Thus, by providing funds to a group that the CIA knew would exploit to
attack civilians, the Government breached its duty to refrain from negligently engaging in an inherently dangerous
malevolent activity).

173

See Leaf, 588 F.2d at 736.

174

See id.

175

Id.

176

See 18 U.S.C. § 2331.

groups who will foreseeably use those funds to attack civilians. See Boim, 291 F.3d at 1011-14; In re Anwar Haddam at 70-3;
terrorism is an inherently dangerous malevolent activity. See Orlikow, 682 F. Supp. at 79-83; and any engaging in terrorism is
negligent per se; see Orlikow, 682 F. Supp. at 81-83. Thus, by providing funds to a group that the CIA knew would exploit to
attack civilians, the Government breached its duty to refrain from negligently engaging in an inherently dangerous
malevolent activity).
173

See Leaf, 588 F.2d at 736.

174

See id.

175

Id.

176

See 18 U.S.C. § 2331.

177

Boim, 291 F.3d at 1010 (citing Antiterrorism Act of 1990, 137 Cong. Rec. S4511-04 (1991)) (“The [antiterrorism act] accords
victims of terrorism the remedies of American tort law, including treble damages and attorney’s fees.”); Antiterrorism Act of
1991 Hearing Before the Subcommittee on Courts and Administrative Practice of Committee on the Judiciary, United States
Senate, 101st Congress, Second Session, July 25, 1990 (hereafter “Senate Hearing”), Testimony of Joseph Morris, at 136
(“The bill as drafted is powerfully broad, and its intention ... is to ... bring [in] all of the substantive law of the American tort
law system.”).

178

See Boim, 291 F.3d at 1010.

179

See Boim, 291 F.3d at 1001-02.

180

See id.

181

See id. at 1011-12.

182

Id. at 1012 (citing RESTATEMENT (SECOND) OF TORTS, §§ 440-447).

183

See Boim, 291 F.3d at 1011-12.

184

See id.

185

Boim, 291 F.3d at 1012 (citing RESTATEMENT (SECOND) OF TORTS, §§ 440-447).

186

See RASHID, supra note 9, at 129.

187

ADAM ROBINSON, BIN LADEN: THE MASK BEHIND THE TERRORIST 95 2001).

188

Id.

189

See RASHID, supra note 9, at 129.

190

Boim, 291 F.3d at 1011-12.

191

See ROBINSON, supra note 192, at 95 (words of Osama bin Laden, recorded in 1980). There is a dispute as to what role
should be given to the Taliban and what role should be given to the larger group al Qaeda for the terrorist activities of
September 11, 2001. The question is moot because the Taliban and al Qaeda were under the same leadership--bin Laden. See
CLARKE, supra note 10, at 190. Thus, all acts of al Qaeda were performed through the same funding and network that was
used to support the Taliban. See id. See also Benjamin Weiser, U.S. Ex-Sergeant Linked to Bin Laden Conspiracy, N.Y.
TIMES, Oct. 30, 1998, at A1 (“The [terrorist training] camps at Khost [in Afghanistan] were built with American assistance.
They were constructed in the 1980’s by Afghan rebels, who received about $3 billion from the Central Intelligence Agency,
which funneled the aid to the rebels through Pakistan throughout the 1980’s ... The camps at Khost have been used in recent
years by Mr. Bin Laden’s associates and other radical Islamic organizations, and were [where] ... Mr. Bin Laden’s al Qaeda
group operated.”)

192

See Palsgraf v. Long Island R. Co., 248 N.Y. 339, 343-44 (1928).

193

See id.

194

See id.

195

See id.

TIMES, Oct. 30, 1998, at A1 (“The [terrorist training] camps at Khost [in Afghanistan] were built with American assistance.
They were constructed in the 1980’s by Afghan rebels, who received about $3 billion from the Central Intelligence Agency,
which funneled the aid to the rebels through Pakistan throughout the 1980’s ... The camps at Khost have been used in recent
years by Mr. Bin Laden’s associates and other radical Islamic organizations, and were [where] ... Mr. Bin Laden’s al Qaeda
group operated.”)
192

See Palsgraf v. Long Island R. Co., 248 N.Y. 339, 343-44 (1928).

193

See id.

194

See id.

195

See id.

196

See Rohlfs, 271 N.Y. at 448.

197

See supra note 130.

198

See supra note 109.

199

See RASHID, supra note 9, at 129.

200

See Boim, 291 F.3d at 1011-14; In re Anwar Haddam at 70-3.

201

See Rohlfs, 271 N.Y. at 448. Note that in Rohlfs (discussed supra), the court held that the display of a scaffold over a public
sidewalk “set in operation a process fraught with danger” and therefore the defendants were liable to any plaintiff who
walked on that sidewalk and was injured by the scaffold. Rohlfs, 271 N.Y. at 448. What could have “set in operation a
process fraught with [more] danger” to the American populace than providing anti-American terrorist “psychopaths” (See
CORBIN, supra note 10, at 16) weapons and money to murder civilians? Thus, it is reasonable to conclude that the funding
of the Mujaheddin was an act that imposed danger on the American populace in general, and therefore the American
populace are foreseeable victims for any of their terrorist actions (such as 9/11)

202

As for the types of damages suffered, at the very least the plaintiff’s estates can sue for wrongful death, a cognizable claim
under a negligence suit, see Teitel v. New York City Transit Auth., 561 N.Y.S.2d 469, 470 (1990), and also under the FTCA.
See 28 U.S.C.S. § 1346(b)(1) (2002).

203

There are important policy implications in labeling certain types of activity “inherently dangerous.” These policy
implications could be the basis of a law review article challenging the state legislatures to change tort law to include this type
of negligent funding to terrorist groups. This particular comment however is based on the theory that existing laws allow for
private individuals to sue the U.S. under the FTCA. There are also valuable policy reasons for determining certain types of
acts are “negligent.” It may appear unforeseeable that a negligent act can be the “proximate cause” of damages to
“foreseeable” victims when the negligent act and the damages resulting are twenty years apart. However, just as there are
important policy reasons for labeling certain types of activity “inherently dangerous,” See, for example, Whitaker, 75 N.Y.2d
at 782, there are also valuable policy implications for labeling “foreseeable” an act that “set in operation a process fraught
with potential danger” Rohlfs, 271 N.Y. at 448, to the entire public. There is a deterrent effect in holding the U.S. liable for
sponsoring groups such as the Taliban (even if the U.S. only supported them when they were fighting our “common enemy”
at the time). The Government will be less likely to support groups such as the Taliban if they believe that legal liability will
be attached. This is particularly true since, through the process of discovery, a tort action would expose individual actors to
public scrutiny (even if they no longer worked in the government).

204

Terrorism is not only a legal but also a moral issue. People all over the world are potential victims for terrorists, who know
no national or political boundaries and rarely have moral lapses preventing them from carrying out their malicious activities.
The United States has understood the nature of this threat and subsequently promulgated its statutes and interpreted its laws
to provide for relief to victims of terrorism in a liberally broad manner. Victims of terrorism can sue parties who provide
funding to terrorists, thereby punishing a greater number of people involved in the vile acts of terrorism than by simply suing
the person who ignites the bomb. There is no moral justification for terrorism. No motivation that the Taliban, al Qaeda,
Osama bin Laden, or any other party who was involved in the nefarious acts of 9/11 had could justify their actions or relieve
them of moral responsibility. This comment has not attempted in any manner to do such an abhorrent thing as provide
justification for al Qaeda’s actions or its existence. What this comment has instead attempted to do is provide a legal basis for
compensation for victims of 9/11 and argue that a malevolent negligent act, such as supporting the murder of civilians, is
abhorrent and there should be legal liability imposed for such actions even when the consequences of those actions do not
manifest domestically until many years after the training of terrorists has ceased. If the United States is going to lead the
world in the war against terror, it must first apply the standards that it imposes on the world on itself.
Note that some progress is being made on the U.S. accepting its role as a superpower and accepting the responsibility that
comes along with this role. For instance, Secretary of State, Colin Powell, has recently expressed regret over the U.S. role in
the 1973 overthrow of democratically elected Chilean President Salvador Allende, leading to the repressive regime of the
murderous Augusto Pinochet. Powell admitted that “It is not a part of American history that we’re proud of” and has since
sparked the State Department to write an official letter (without his endorsement as the head of the department) saying that
the State Department disagrees with this version of events in Chile. See http://www.fas.org/irp/news/2003/02/dos022003.
(last visited May 24, 2004), displaying an excerpt from a Black Entertainment Television Question Youth Town Hall Meeting
on February 20, 2003, citing http:// www.state.gov/secretary/rm/2003/17106.htm, and http:// www.state.gov/secretary/rm/

“foreseeable” victims when the negligent act and the damages resulting are twenty years apart. However, just as there are
important policy reasons for labeling certain types of activity “inherently dangerous,” See, for example, Whitaker, 75 N.Y.2d
at 782, there are also valuable policy implications for labeling “foreseeable” an act that “set in operation a process fraught
with potential danger” Rohlfs, 271 N.Y. at 448, to the entire public. There is a deterrent effect in holding the U.S. liable for
sponsoring groups such as the Taliban (even if the U.S. only supported them when they were fighting our “common enemy”
at the time). The Government will be less likely to support groups such as the Taliban if they believe that legal liability will
be attached. This is particularly true since, through the process of discovery, a tort action would expose individual actors to
public scrutiny (even if they no longer worked in the government).
204

Terrorism is not only a legal but also a moral issue. People all over the world are potential victims for terrorists, who know
no national or political boundaries and rarely have moral lapses preventing them from carrying out their malicious activities.
The United States has understood the nature of this threat and subsequently promulgated its statutes and interpreted its laws
to provide for relief to victims of terrorism in a liberally broad manner. Victims of terrorism can sue parties who provide
funding to terrorists, thereby punishing a greater number of people involved in the vile acts of terrorism than by simply suing
the person who ignites the bomb. There is no moral justification for terrorism. No motivation that the Taliban, al Qaeda,
Osama bin Laden, or any other party who was involved in the nefarious acts of 9/11 had could justify their actions or relieve
them of moral responsibility. This comment has not attempted in any manner to do such an abhorrent thing as provide
justification for al Qaeda’s actions or its existence. What this comment has instead attempted to do is provide a legal basis for
compensation for victims of 9/11 and argue that a malevolent negligent act, such as supporting the murder of civilians, is
abhorrent and there should be legal liability imposed for such actions even when the consequences of those actions do not
manifest domestically until many years after the training of terrorists has ceased. If the United States is going to lead the
world in the war against terror, it must first apply the standards that it imposes on the world on itself.
Note that some progress is being made on the U.S. accepting its role as a superpower and accepting the responsibility that
comes along with this role. For instance, Secretary of State, Colin Powell, has recently expressed regret over the U.S. role in
the 1973 overthrow of democratically elected Chilean President Salvador Allende, leading to the repressive regime of the
murderous Augusto Pinochet. Powell admitted that “It is not a part of American history that we’re proud of” and has since
sparked the State Department to write an official letter (without his endorsement as the head of the department) saying that
the State Department disagrees with this version of events in Chile. See http://www.fas.org/irp/news/2003/02/dos022003.
(last visited May 24, 2004), displaying an excerpt from a Black Entertainment Television Question Youth Town Hall Meeting
on February 20, 2003, citing http:// www.state.gov/secretary/rm/2003/17106.htm, and http:// www.state.gov/secretary/rm/
2003/17841.htm. (last visited May 24, 2004). Perhaps more doves such as Powell can help pave the way to institute a
democratically elected government in Iraq, one that respects human rights, so that the tragedy of September 11, 2001 may
never be repeated.
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